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Abstract

Hindu women who constitute almost 38% of  the total Indian population had been

hostilely affected by the statutory denial of  ownership in agricultural property under

Hindu Succession Act, 1956. Later the Hindu Succession (Amendment) Act, 2005

amended Hindu Succession Act, 1956 and omitted the provision dealing with

agricultural property. Since the Indian Constitution gives both Parliament and state

governments the power to make laws on agricultural property, with state governments

having exclusive authority to legislate on agricultural land, after amendment, the

ambiguity over the legislative competence of  both the Centre and the states has

been highlighted by conflicting High Court opinions. The Supreme Court’s latest

position with regard to application of  Hindu Succession Act, 1956 to agricultural

property, is shrouded with uncertainty. The present paper analyses the Supreme

Court’s decision regarding the effect of  omission of  exemption granted to agricultural

property under HSA, 1956 and the uncertainties surrounding the inheritance rights

of  Hindu women in such property.

I Introduction

THE INDIAN Supreme Court’s recent dismissal of  a review petition1 challenging the

topical decision in Babu Ram v. Santokh Singh2 which confirmed the preferential right

of heirs of Hindu under section 223 of the Hindu Succession Act, 1956 (hereinafter

* Assistant Professor, Faculty of  Law, University of  Delhi .

1 Babu Ram v. Santokh Singh, Supreme Court of  India, RP (C) No. 1408 of  2019 decided on July

23, 2019.

2 AIR 2019 SC 1506.

3 Hindu Succession Act, 1956, s. reads: 22. (1) Where, after the commencement of  this Act, an

interest in any immovable property of  an intestate, or in any business carried on by him or her,

whether solely or in conjunction with others, devolves upon two or more heirs specified in

class I of  the Schedule, and any one of  such heirs proposes to transfer his or her interest in the

property or business, the other heirs shall have a preferential right to acquire the interest proposed

to be transferred.

(2) The consideration for which any interest in the property of  the deceased may be transferred

under this section shall, in the absence of  any agreement between the parties, be determined by

the court on application being made to it in this behalf, and if  any person proposing to acquire

the interest is not willing to acquire it for the consideration so determined, such person shall be

liable to pay all costs of  or incident to the application.

(3) If  there are two or more heirs specified In class I of  the Schedule proposing to acquire any

interest under this section, that heir who offers the highest consideration for the transfer shall

be preferred.

Explanation.—In this section, “court” means the court within the limits of  whose jurisdiction

the immovable property is situate or the business is carried on, and includes any other court

which the State Government may, by notification in the Official Gazette, specify in this behalf.
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referred to as ‘HSA, 1956’) after its amendment, even in agricultural property, has

reignited the debate over Hindu Succession Act’s applicability to agricultural property

and its consequences on Hindu women’s right to inherit agricultural property. The

Hindu Succession Act, 1956, prior to its amendment by Hindu Succession (Amendment)

Act, 2005 (hereinafter referred to as ‘Amendment Act, 2005’) exempted its applicability

to agricultural property under section 4(2). The Amendment Act, 2005 has omitted

section 4(2) of  HSA, 1956. Since the issue in Babu Ram’s case concerned the preferential

rights of  Hindu heirs in agricultural property following the omission of  exclusion

clause dealt with under section 4(2), it has raised a much larger question about whether

the codified law under HSA, 1956 now governs the devolution of  agricultural property

for Hindus, thereby affecting and granting rights also to Hindu women in agricultural

property. Prior to omission, section 4(2) of  HSA, 1956, read as:

‘(2) For the removal of  doubts it is hereby declared that nothing contained

in this Act shall be deemed to affect the provisions of  any law for the

time being in force providing for the prevention of  fragmentation of

agricultural holdings or for the fixation of  ceilings or for the devolution

of  tenancy rights in respect of  such holdings.’

The dilemma over the rights of  Hindu women in agricultural property is now new.

Hindu women’s right to property has been restricted since time immemorial. Their

rights to acquire, inherit, claim and control property in India are decided fundamentally

by socially acceptable values and standards, as well as the decision-making and

distribution structures within the family.4  The uncodified law under Mitakshara system,

which existed in almost whole of  India, had restricted her right in immovable property

in the form of  limited estate. She had no right to alienate the property but could only

use it during her lifetime after which it devolved on the heirs of  last owner of  the

property. Restricting a woman’s right in an agrarian society where the majority of

immovable properties were agricultural lands was a huge blow to her socioeconomic

status.

Though the equalization of  inheritance rights may be a powerful instrument for the

empowerment of  women,5 Hindu women were not given equal rights even by the

codified laws. The codification of  the old Hindu law has not kept pace with the

constitutional mandate of  gender equality and in removing gender disparity completely.6

The first statutory legislation that granted rights to widows in separate and coparcenary

4 Kanaklatha Mukund, “Women’s Property Rights in South India: A Review”, 34 EPW 22 (June

1999).

5 Sonia Bhalotra, Rachel Brulé, Sanchari Roy, “Women’s inheritance rights reform and the

preference for sons in India”, (146) 102275 Journal of  Development Economics (Sep.2020).

6 Archana Mishra, “Devolution of  Property of  the Hindu Female: Autonomy, Relationality, and

the Law” 29(2) International Journal of  Law, Policy and the Family (2015).
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property was Hindu Women’s Rights to Property Act, 1937 (Act XVIII of  1937)

(hereinafter referred as “Act XVIII of  1937”) but the status of  applicability of  the Act

to agricultural property was not clear. It’s applicability to agricultural property was

clarified judicially by the by the Federal Court in In re Hindu Women’s Rights to Property

Act7 wherein court decided that Act XVIII of  1937 regulated succession of  property

other than agricultural land since agricultural land was beyond the legislative powers

of  the Central Government. Later the Amendment Act 26/1947 made the Act XVIII

of  1937 applicable to agricultural land.

II Legislative developments with regard to section 4(2) of  Hindu Succession

Act, 1956

Act XVIII of  1937 is regarded as a major milestone in the development of  the Hindu

Code Bill.8 Hindu Law Committee had not included ‘agricultural land’ under Hindu

Code nor was it included under Hindu Code Bill of  1948. It was also excluded from

the purview of  Hindu Succession Bill (No. XIII of  1954) drafted by the Rau Committee.

The Rajya Sabha adopted the idea that a female heir should be entitled to a portion of

her father’s property in all agricultural properties while passing the resolution to refer

the Hindu Succession Bill to Select Committee. The Select Committee’s Report also

stated the Committee’s determination to bring all landed properties, including farms

and agricultural lands, within the Act’s purview. However, when the matter was debated

in the Rajya Sabha, H.V. Pataskar proposed the inclusion of  section 4(2) in the Hindu

Succession Bill, 1954, claiming that the exemption was necessary to avoid jeopardising

states’ efforts to enact tenurial laws and to clarify that personal law would not be

affected. All tenancy rules, including the mechanism of  devolution of  tenancy rights,

applied uniformly to everyone, regardless of  whether he was a Hindu, Muslim, Christian,

Parsi, or anyone else, and so superseded all their family or personal laws. A majority of

Rajya Sabha members voted in favor of  the amendment, which was later confirmed by

the Lok Sabha. The purpose of  section 4(2) of  the original Act, according to legislative

debates, was solely to clarify that HSA, 1956, as personal legislation, had no bearing

on the States’ ability to enact laws concerning tenancy rights, succession, ceilings, or

the prevention of  agricultural holdings fragmentation. It was done to avoid interfering

with progressive agrarian reform legislation that had been passed in some states.

III Legislative competence of  Parliament and state governments over

agricultural land governance in India

The Constitution of  India is federal in nature and the legislative powers are distributed

between Centre and State government. The Parliament has exclusive power to legislate

on subjects under Union List, State has exclusive jurisdiction to rule over subjects

7 AIR 1941 PC 72.

8 John Duncan M. Derrett, Hindu Law: Past and Present (A Mukherjee and Co., Calcutta, 1957).
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under State List whereas both Parliament and State could legislate on subjects contained

in Concurrent List. Different aspects of  land governance falls under different lists.

For example, subjects such as succession, wills, intestacy, partition and transfer of

land excluding agricultural land falls under Concurrent List over which both Parliament

as well as States have the power to make laws. State has the power to make laws over

agricultural land including transfer of  agricultural land.

Since ‘succession’ falls under Concurrent List, the Parliament enacted the Hindu

Succession Act, 1956. HSA, 1956 was enacted to grant equal inheritance rights to

Hindu females in property but it expressly exempted its application to fragmentation

of  agricultural holdings, tenancy rights and ceilings which consequently deprived Hindu

women of  their statutory rights in agricultural properties, though it converted Hindu

female’s limited right in property to absolute right, made daughter simultaneous heir

with son, laid down rules for devolution of  property, expanded the meaning of  stridhan,

recognised descendants through female line of  descent among many others. But

conservative ideology of  male domination over property was strong enough to

undermine their inheritance rights. It did not grant equal inheritance right to Hindu

women as it retained male-centric coparcenary and joint family system with the rights

by birth and survivorship with no inclusion of  females within it and at the same time

expressly exempted its application to agricultural properties. The grant of  absolute

rights in property to females under HSA, 1956 was balanced by excluding the application

of  HSA, 1956 two most important forms of  property - joint family property and

agricultural property. The continuance of  Mitakshara coparcenary without females,

was a big setback for Hindu female’s right.

Further, at the time of  the HSA’s enactment in 1956, the majority of  India’s holdings

were rural and agricultural. The agriculturist classes made up the majority of  the

population.The HSA of  1956 had no effect on state-enacted tenurial legislation that

prevented the fragmentation of  agricultural holdings, fixed ceilings, and governed the

devolution of  tenancy rights of  such holdings. The state tenurial laws apply uniformly

regardless of  the religion of  the land owner or tenant. The state government may lay

down express legislation for tenurial laws or may rule for the application of  personal

laws to deal with agricultural properties while others remain silent on the order of

devolution of  agricultural property where the courts have applied personal law for

devolution of  agricultural property. In absence of  state legislated tenurial law, HSA,

1956 applied to agricultural properties of  Hindus. Majority of  state tenurial laws

governing agricultural property shows strong preference for agnatic succession i.e.,

the rights regarding agricultural property devolves on lineal male descendants in the

male line of  descent. Widow and daughters get right in absence of  such descendants.

Thus, the state tenurial laws are generally gender biased and against giving rights to

females in agricultural property. They are purposely placed in Ninth Schedule of  the

Constitution to escape constitutional challenge. Due to different kinds of  state tenurial
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laws, women’s rights in agricultural land show vast disparity by region. The non-

application of  HSA, 1956 to agricultural property denied rights to a significant number

of  Hindu women in rural India whose parents owned nothing else but agricultural

property. Exemption of  agricultural property from HSA, 1956 further widened the

gap between Hindu males’ and Hindu females’ rights in property.

The focus of  lawmakers in matter of  agricultural property was more on protecting

state’s tenurial laws than its effect on Hindu women’s right in agricultural property.

Whatever may be the intention of  lawmakers when they included an exemption clause

for agricultural property, one of  the most serious consequences was the denial of

Act’s beneficial provisions to Hindu females in agricultural estates. Non-application

of  the Act to joint family property or coparcenary and agricultural property defeated

in fact, the very purpose of  enacting HSA, 1956. Refusal of  all beneficial rights conferred

by HSA, 1956 in coparcenary and agricultural property to female heirs, left them very

little to inherit.  After few decades of  enactment of  HSA, 1956, some state governments

amended Hindu law of  succession to grant coparcenary rights to daughter. None of

the state amendments9 which had granted coparcenary right to unmarried daughter in

their states or had abolished joint family system, had made any change to the provisions

on agricultural land. At the time of  amendment to HSA, 1956 in 2004 the legislature

realised that having denied Hindu women right to own agricultural property, the most

important form of  rural property, have prevented women from achieving social and

economic advancement. As a result, the Rajya Sabha proposed the repeal of  section

4(2) of  HSA, 1956 in Hindu Succession Bill (Amendment) Bill, 2004which was approved

by the Lok Sabha. The Bill after assent of  the President of  India, became Hindu

Succession (Amendment) Act, 2005.

The Hindu Succession (Amendment) Act, 2005 significantly increased women’s

likelihood to inherit land, although it did not fully compensate for the underlying

gender inequality.10 Land reform policies (land to the tiller, fixation of  ceilings, prevention

of  fragmentation etc.,) have been based both on the principle of  redistributive justice

and on arguments regarding efficiency; but on neither count are gender inequalities

taken into account.11 Women in India do cultivate land but the titles are held by others.12

9 Hindu Succession (Andhra Pradesh Amendment) Act, 1986, Hindu Succession (Tamil Nadu

Amendment) Act, 1989, Hindu Succession (Maharashtra Amendment) Act, 1994, Hindu

Succession (Karnataka Amendment) Act, 1994, Kerala Joint Hindu Family System (Abolition)

Act, 1975.

10 Klaus Deininger, Aparajita Goyal, and Hari Nagarajan, “Women’s Inheritance Rights and

Intergenerational Transmission of  Resources in India” 48(1) J. Human Resources (2013).

11 Bina Agarwal, “Gender and Land Rights in Agricultural Land in India”, 30 EPW 12 (Mar 25,

1955).
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IV Uncertainty surrounding effect of  omission of  section 4(2) of  Hindu

Succession Act

Gender inequality in inheritance of  agricultural land in India continues to pose a problem.13

The deletion of  section 4(2) by the Amendment Act, 2005 which came after more

than six decades of the parent Act, did not ease the situation, but rather has created

confusion over the inheritance under HSA, 1956 to agricultural property. Instead of

stating unequivocally that HSA, 1956 will apply also to agricultural property, the

legislature simply omitted the provision. Is it reasonable to presume that HSA, 1956

now applies to agricultural property since the provision has been deleted? The issue

becomes more significant as it has direct bearing on the rights of  Hindu women in the

agricultural property. Does the omission result in the restoration of  their statutorily

withheld rights? As a result, the Hindu women’s claim to agricultural property under

HSA, 1956 is in jeopardy.

Contradictory opinions of  various High Courts prevailed on the effect of  omission

of  section 4(2). The High Court of  Delhi held14that Delhi Land Reforms Act, 1954

had protection under section 4(2) of HSA, 1956, therefore after the shield from

obliteration given by sub-section (2) was removed, the provisions of  the HSA would

take precedence over the provisions of  the Delhi Land Reforms Act, 1954. On the

other hand, the High Court of  Allahabad15 has held that agriculture land is exclusively

in the jurisdiction of  the state legislatures, and Parliament has no authority to pass

legislation on that subject, therefore section 4(2) was merely for the purpose of

clarification, and it cannot be stated that the HSA, 1956 suo-motu applied to agricultural

land after the exemption was repealed.

Larger issue of  the effect of  section 4(2)’s omission as well as the smaller question of

whether heirs of  Hindu had preferential right to claim agricultural property under

section 22 of  HSA, 1956 were yet to be settled by the Supreme Court, though conflicting

view of  High Courts existed on the applicability of  section 22 to agricultural property.

Some high courts16 held that section 22 of  HSA, 1956 applied to agricultural land

12 K. C. Roy, C. A. Tisdell, “Property Rights in Women’s Empowerment in Rural India: A Review”

29(4) International Journal of  Social Economics (2002).

13 Shipra Deoi, Akansha Dubey, “Gender Inequality in Inheritance Laws: The Case of  Agricultural

Land in India” (2019) available at: https://cdn.landesa.org/wp-content/uploads/Gender-

Inequality-in-Inheritance-Laws-The-case-of-agricultural-land-in-India-1.pdf  (last viewed on Apr.

30, 2023).

14 Nirmala v. Government of  NCT of  Delhi, WP (C) 6435/2007, High Court of  Delhi decided on

Sep. 4, 2010.

15 Archna v. Dy. Director of  Consolidation, Writ - B No. - 64999 of  2014, High Court of  Allahabad

decided on Mar. 27, 2015.

16 Laxmi Debi v. Surendra Kumar Panda, AIR 1957 Orissa 1; Basavant Gouda v. Channabasawwa, AIR

1971 Mysore 151; Nidhi Swain v. Khati Dibya, AIR 1974 Orissa 70.
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whereas other high courts17 had contrary opinion, therefore the issue needed final

adjudication. The recent ruling of  Supreme Court in Babu Ram’s case settles the larger

issue of  the effect of  the omission of  section 4(2) of  HSA, 1956 on agricultural

property as well as on the issue whether heirs of  Hindu could claim preferential right

in agricultural property.

Babu Ram v. Santokh Singh preferential rights of  Hindu heirs in agricultural

property

In the instant case, two sons, Santokh Singha and Nathu Ram inherited certain

agricultural lands after the death of  father. Nathu Ram executed a registered sale deed

in respect of  his share of  land in favour of  Babu Ram which was challenged by Santokh

Singh in 1991 on the ground that he had preferential right under section 22 of  HSA,

1956 to acquire the suit land. The suit was dismissed by the trial court and was partly

allowed by the Appellate Court. The substantive question before the High Court of

Himachal Pradesh on the second appeal was whether section 22 of  HSA, 1956 excluded

an intestate’s interest in agricultural land, and whether the preferential right over

“immovable property” as contemplated in the said provision was confined only to

business and such immovable property did not include agricultural land? The suit was

filed before trial court in 1991 and while the matter was still pending before the high

court, the Amendment Act, 2005 omitted section 4(2) of  HSA, 1956.The Division

Bench of  High Court of  Himachal Pradesh in RoshanLal v. Pritam Singh,18 has observed

that immovable property under Section 22 was broad enough to include agricultural

land. The high court citing the decision of  Roshan Lal, held that section 22 would

apply to agricultural land and dismissed the second appeal against which the appeal

came before the Supreme Court. The high court made no mention of  legislative

developments or the impact of  section 4(2) deletion on agricultural property.

Issues involved in Babu Ram v. Santokh Singh

On appeal to Supreme Court, the issue before the court was whether an heir could

exercise preferential right under section 22 to agricultural property. The Supreme Court

divided the issue into three parts:

(i) Whether Section 4(2) of  HSA, 1956, prior to its omission, exempted the application

of  the Act to all aspects of  agricultural property;

(ii) Whether succession of  agricultural property was governed by HSA, 1956 and the

effect of omission of section 4(2); and

(iii) Whether preferential right of  heirs of  Hindu under section 22 also applied to

agricultural property?

17 Jaswant v. Basanti Devi, 1970 PLJ 587; Prema Devi v. Joint Director of  Consolidation (Head quarter) at

Gorakhpur Camp, AIR 1970 All 238; Jeewanram v. Lichmadevi, AIR 1981 Raj 16.

18 R.S.A.No. 258 of  2012 decided on Mar. 1, 2018.
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Supreme Court’s Observation over applicability of  Hindu Succession Act, 1956

to agricultural property

The Supreme Court had first to decide on broader question of  whether the devolution

of  agricultural property was governed by HSA, 1956. The question becomes more

pertinent in light of  omission of  section 4(2) of  HSA, 1956. The court affirmed the

decision of  High Court of  Bombay in Tukaram Genba Jadhav v.Laxman Genba Jadhav19

wherein the high court hadstated that the unqualified notion that the HSA, 1956 did

not apply to agricultural property was incorrect since it lead to the consequence that

succession of  Hindu agricultural property was not governed by the HSA, 1956. Section

4(2) did not intend for this to happen, as it only addressed particular features of

agricultural property such as prevention of  fragmentation of  agricultural holdings,

fixation of  ceilings and devolution of  tenancy rights in such holdings. The Supreme

Court thus ruled that only those laws which fell within the category of  laws specified

in section 4(2) of  the Act were excluded from the scope of  HSA, 1956 and section

4(2) could not be interpreted to mean that HSA, 1956 did not apply to succession in

respect of  agricultural property.

With regard to second issue of  whether succession of  agricultural property was

governed by HSA, 1956 and the effect of  omission of  section 4(2), the Supreme

Court traced the historical and legislative developments with regard to the competence

of  State legislature as well as Parliament’s power for enacting laws on succession,

intestacy, devolution of  agricultural properties among others. The Supreme Court

then referred to the entries mentioned under Government of  India Act, 1935

(hereinafter referred to as ‘GOI Act, 1935’) and the corresponding changes brought in

the Constitution of India.

Entry 21, List II under Government of  India Act, 1935 mentioned:

21. Land, that is to say, rights in or over land, land tenures, including the

relation of  landlord and tenant and the collection of  rents; transfer,

alienation and devolution of  agricultural land; land improvement and

agricultural loans; colonization; Courts of  Wards; encumbered and

attached estates; treasure trove.

Whereas, corresponding Entry 18, List II of  Constitution of  India mentions:

18. Land, that is to say, right in or over land, land tenures including the

relation of landlord and tenant, and the collection of rents; transfer and

alienation of  agricultural land; land improvement and agricultural loans;

colonization.

Entries 6 and 7 of  List III of  Government of  India Act, 1935 mentioned:

19 AIR 1994 Bom 247.
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6. Marriage and divorce; infants and minors; adoption.

7. Wills, intestacy, and succession, save as regards agricultural land.

and corresponding Entry 5 of  List III under Constitution of  India mentions:

5. Marriage and divorce; infants and minors; adoption; wills, intestacy

and succession; joint family and partition; all matters in respect of  which

parties in judicial proceedings were immediately before the

commencement of  this Constitution subject to their personal law.

The Supreme Court opined that under GOI Act, 1935 the Provincial legislature was

exclusively entitled to make laws relating to ‘transfer, alienation and devolution of  agricultural

land’ which was further clarified by Entry 7 of  List III by use of  expression ‘…succession,

save as regards agricultural land’ under the Concurrent List. Thus the provincial legislation

had exclusive competence to deal with the transfer, alienation and also devolution of

agricultural land. The Constitution of  India, 1949 brought changes in List II and List

III of  GOI Act, 1935 e.g., Entry 18 under List II of  Constitution retained ‘transfer,

alienation of  agricultural property’ but expression ‘devolution’ was taken out as a qualification,

the expression ‘…save as regards agricultural land’ was absent under Entry 5 of  List III of

the Constitution which was earlier present under Entry 7 of  List III of  GOI Act,

1935. The Court emphasised that the State with respect to Entry 18 List II could make

laws for transfer, alienation of  agricultural land, which were inter-vivos transfers, but

that when it came to ‘intestacy and succession,’ which were essentially transfers by operation

of  law as per the law applicable to the person whose death was to open the succession,

both the Union and State legislatures were competent to deal with the topic, therefore

section 22 could be applied to succession of  agricultural land in the State. In the

absence of  any state legislation dealing with the succession to an interest in agricultural

land in the State of  Himachal Pradesh, the Supreme Court upheld the applicability of

section 22 to succession of  agricultural property in that state. The court also believed

that before the omission of  section 4(2), the provision made it clear that it did not

apply to the devolution of  tenancy rights in respect of  agricultural holdings, implying

that it applied to the general field of  succession, including agricultural property, but

section 22 was not applicable to the devolution of  tenancy rights in respect of

agricultural holdings. The court observed that the exception to the applicability of

section 22 has been removed with the repeal of  Section 4(2).

The court then returned to the issue of  the applicability of  section 22 to the succession

to agricultural lands particularly when ‘right in or over land, land tenures…..’ are within the

exclusive competence of  the state legislatures under Entry 18 of  List II of  the

Constitution. The state legislatures enact pre-emption laws to confer certain categories

and classes of  holders in cases of  certain transfers of  agricultural land. The court

agreed that when different persons, unrelated to each other, jointly purchased an

agricultural holding and one wished to sell of  his interest, then the State enacted law,
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if  any, for preemption granting right of  pre-emption to joint holders, could be applied.

Similarly, if  the joint holders were brothers and sisters who had invested their own

funds in jointly purchasing the agricultural property, then in presence of  any state

enacted preemption laws granted to joint holders would apply. But, if  the brothers

and sisters instead of  purchasing agricultural property out of  their own funds, had

inherited agricultural holdings, and one of  them desired to dispose of  his or her interest,

then it would be governed by section 22 of  HSA, 1956 as the source of  interest in

such property was only on the basis of  succession which was recognised by section 22

of  HSA, 1956, the court held. The court further opined that since the right or interest

itself  was created by HSA, 1956, the manner of  exercise of  such right could be by that

very legislation, therefore the preferential right given to heir of  Hindu under section

22 was applicable even when the property was an agricultural land.

IV Conclusion

The Supreme Court decided on the issue of  the applicability of  section 22 of  the

HSA, 1956 to agricultural property, as well as the effect of  omission of  section 4(2)

and held that devolution of  agricultural property is to be governed by HSA, 1956, but

the court’s primary focus was on the issue brought before it. It stated specifically that

section 22 would apply to agricultural property, as Himachal Pradesh had no state

statute controlling the preemption right of  agricultural property. While looking into

the issue brought before the court, it looked into various aspects covered under section

4(2) as well as section 22 of  HSA, 1956 that it is difficult to comprehend clearly the

decision of  Supreme Court on the applicability of  HSA, 1956 to agricultural property.

The Supreme Court’s observation, based on the difference in language and content of

Entry 5 in List III of  the Constitution versus Entry 7 in List III of  the Government

of  India Act, 1935, could be interpreted to mean that the succession of  agricultural

property, including those aspects of  agricultural property that were exempted under

section 4(2) prior to the Amendment Act, 2005, is now governed by HSA, 1956.The

decision implies that heirs of  Hindu to have the right to inherit all kinds of  Hindu’s

property, including his agricultural property under HSA, 1956. Though the Supreme

Court’s decision in Babu Ram’s case does not specifically address Hindu women’s right

to agricultural property, the fact that the decision recognizes the rights of  heirs of

Hindu in agricultural property could be interpreted to mean that Hindu women also

have rights to claim agricultural property under the HSA, 1956.

Inheritance rights securing land property to women, being denied or violated, should

be protected and promoted by law through a robust legal framework and an effective

enforcement system.20 The codification of  Hindu law of  succession was to grant better

20 Archana Mishra, “Vicissitudes of  Women’s Inheritance Right – England, Canada and India at

the dawn of  21st Century” 58(4) Journal of  Indian Law Institute (2016).
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rights in property to Hindu females, accordingly the heirs of  male under HSA, 1956

are classified in such a way that more number of  females are his heirs in first category.21

Class I comprises of  16 heirs of  which 11 heirs are females. These include mother,

widow, daughter, widow of  a predeceased son, daughter of  a predeceased son, widow

of a predeceased son of a predeceased son, daughter of a predeceased son of a

predeceased son, daughter of  a predeceased daughter, daughter of  a pre-deceased

daughter of a pre-deceased daughter; daughter of a pre-deceased son of a pre-deceased

daughter; daughter of  a pre-deceased daughter of  a pre-deceased son. More number

of  female members of  the Hindu family could inherit agricultural property, if  HSA,

1956 applies to agricultural property. The Amendment Act, 2005 has further omitted

the provision that had disentitled females of  Class I from claiming partition of  dwelling

house and had taken away the residence right of  married daughter in father’s property.

Due to omission of  section 4(2), the females also will have the right to claim partition

of  agricultural property. Section 14 of  HSA, 1956 grants absolute right to females in

property. The application of  HSA, 1956 to agricultural property would entitle her to

claim partition of  her share in agricultural property, and to control, manage, use it

according to her wish. Women generally forgo their claim in property in anticipation

of  support from their natal family if  their relationship gets strained in her matrimonial

family. The share to them in agricultural property will boost their self-confidence and

increase their bargaining power both within and beyond the family. It may even boost

agricultural productivity (in face of  male outmigration especially in south India) by

enabling women to take loans to invest on their land to which they have formal

entitlement and thereby enhance family income.22 They would be in better position to

understand the nuances of  agricultural activities and agricultural markets e.g., taking

decision on matters related to agricultural activities e.g., what to sow, whom to sell

products etc., understand the different policies framed by the government for

agricultural land etc.

The right to women in agricultural property would ensure more equal power within

home and community. 60.4% of  India is agricultural land23 and Hindu forms majority

of  the population in India. Granting of  rights in agricultural property to Hindu female

will benefit large percentage of  women living in India. Rights in arable land can

significantly lower women’s risk of  poverty and destitution, particularly among

21 The heirs of  male under HSA, 1956 are classified as Class I heirs, Class II heirs, agnates and

cognates. A person is said to be an ‘agnate’ of  another if  the two are related by blood or

adoption wholly through males and is ‘cognate’ of  another if  the two are related by blood or

adoption but not wholly through males.

22 Sanchari Roy, “Female empowerment through inheritance rights: evidence from India.” London

School of  Economics, London (2008).

23 Available at: https://data.worldbank.org/indicator/AG.LND.AGRI.ZS (last visited on Oct. 29,

2021).
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impoverished households, partially due to the general positive effect of  women having

independent access to economic resources, and partly due to the specific advantages

connected with rights to such land.24 The effect of  omission of  section 4(2) of  HSA,

1956, will bring the agricultural land at par with other property, overriding the gender-

inconsistent state tenurial laws. The rights in agricultural property will make a significant

contribution to Hindu women’s empowerment. Clear ruling of  Hindu women’s right

in agricultural property by Parliament or by Supreme Court would be a remarkable

step that would remove the gender inequalities in true sense.

Instead of  amending the provision that clearly stated the applicability of  HSA, 1956

to agricultural property, the lawmakers chose to omit the exemption clause under section

4(2), the effect of  which has now been judicially settled to mean that HSA, 1956 also

applies to agricultural properties. But the question then arises is whether the Parliament

is competent to make laws on subjects mentioned under the State List. Article 246 of

the Constitution of  India expressly states that the state legislatures have exclusive

legislative powers over any of  the matters listed in the State List (List II) of  the Seventh

Schedule to the Constitution. A closer look at the Seventh Schedule to the Constitution

shows that the term ‘agriculture’ appears at 15 places. Under List I it appears at 4

places at Entries 82, 86, 87 and 88 where Parliament’s power has been restricted by use

of  the expression “other than agricultural income” in Entry 82, “exclusive of  agricultural

land” in Entry 86, “other than agricultural land” in Entries 87 and 88. Under List II it

finds place at 6 places in Entries 14, 18 (transfer and alienation of  agricultural land),

30 (relief  of  agricultural indebtedness), 46 (taxes on agricultural income), 47 (duties in

respect of  succession to agricultural land) and 48 (estate duty in respect of  agricultural

land). The prohibition in List I by use of  words “other than” or “exclusive of ” makes

it very clear that Parliament is prohibited to enact laws regarding ‘agriculture’ as

‘agriculture’ has been categorically placed under State List. The state government has

exclusive power to make laws relating to taxes on agricultural income, taxes on the

capital value of  agricultural land, estate duty in respect to agricultural land and duties

in respect of  succession to agricultural land. Under List III, agriculture finds mention

at Entries 6 (transfer of  property other than agricultural land), 7 (contracts, including

partnership, agency, contracts of  carriage, and other special forms of  contracts, but

not including contracts relating to agricultural land) and 41 (custody, management and

disposal of  property (including agricultural land) declared by law to be evacuee property).

The analysis of  various entries makes it very clear that Parliament lacks legislative

competence under articles 245 and 246 to frame laws with regard to “agriculture”

which is clearly covered under Entry 14 of  State List except through the gateway of

24 Bina Agarwal, Widows versus Daughters or Widows as Daughters? Property, Land, and Economic

Security in Rural India, 32(1) Modern Asian Studies (1998).
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Entry 41 under Concurrent List (List III). The Supreme Court in Babu Ram’s case

focused exclusively on few entries under List II and List III but ignored the larger

context of  State’s exclusive jurisdiction to rule on agricultural matters.

Further, Entry 18 of  State List (List II) includes “land, rights in or over land, land

tenures including the relation of  landlord and tenant, and the collection of  rents and

transfer and alienation of  agricultural land” over which only the state legislature has

competence to frame laws. The Supreme Court in Babu Ram’s case mentions Entry 18

of  State List and recognises the right of  State to make laws on the subjects mentioned

in the Entry giving an example of  State enacted pre-emption laws conferred on certain

categories and classes of  holders in cases of  transfers of  agricultural lands. The court

distinguished between joint owner’s pre-emption right in purchased property and the

heir’s right in succeeded property created by State enacted statute and HSA, 1956,

respectively, but goes no further to clarify on the Parliament’s competence to enact law

on List II’s entry “land, rights in or over land” under what circumstances.

The only constitutional way by which Parliament could legislate on matter listed in

State List is when Rajya Sabha passes a special resolution as per article 249 in the

national interest or under article 252 when two or more states passes a resolution

requesting it to legislate on any specific State subject. The uncertainty surrounding

Parliament’s legislative competence in enacting laws over state subjects combined with

lack of  a direct judicial precedent guaranteeing Hindu women’s right in agricultural

property, taking into consideration the various Entries under the Schedule to the

Constitution, defeat the very purpose of  the Amendment Act, 2005. Further, even if

it assumed that deletion of  section 4(2) results in Hindu’s agricultural properties is

subjected to HSA, 1956, it leaves persons of  other religions to be governed by state

enacted tenurial laws. The best way to address all uncertainties about devolution of

agricultural property for everyone, including people of  any religion or gender, is for

Parliament to pass a uniform statute in consultation with state legislatures.
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Abstract
This paper provides a first-ever detailed study of NPM provisions in all stand-alone BITs
which are in force in South Asian countries. It studies 147 BITs of South Asian countries in
order to map the NPM provisions in them. It makes an in-depth analysis of the NPM
provisions found in these BITs, and then makes an analysis of the consequences of not
having NPM provisions in BITs. This follows the dissection of the NPM provisions found,
so as to study each and every permissible objective and nexus requirement link in these
provisions. This is followed by suggestions and conclusions, where the paper holds that
NPM provisions are not sufficiently used in the BITs of these countries and these countries
should incorporate this provision more frequently in order to ensure some much-needed
regulatory latitude to these countries.

i. non-precluded measures: an overview
Non-Precluded Measures (NPM) provisions in Bilateral Investment Treaties (BITs)
have acquired a great deal of importance in international investment law. Despite that
importance, there is still a dearth of academic literature in this area. While some work
has been done in general,1 country- or region-specific studies are still rare. Except for

* Assistant Professor, College of Legal Studies, University of Petroleum and Energy Studies, Dehradun
(India). LLM (South Asian University, New Delhi, India), BA LLB (Hons) (Hidayatullah National Law
University, Raipur, India). The author can be reached at adv.amitkrsinha@gmail.com. This paper is a
part of my LLM dissertation thesis “Non-Precluded Measures in Bilateral Investment Treaties of South
Asian Countries: A Legal Study”, submitted at South Asian University, New Delhi, India. I would like to
extend my sincere gratitude towards Dr Prabhash Ranjan, Assistant Professor, South Asian University,
for his help and suggestions. I would also like to thank Professor Jeswald W. Salacuse, Henry J. Braker
Professor of Law, Tufts University, for his comments. I am also thankful to Pushkar Anand, Assistant
Professor, College of Legal Studies, University of Petroleum and Energy Studies, Dehradun (India) for his
suggestions. Views, and any errors, are solely the author’s responsibility.

1. William W. BURKE-WHITE and Andreas Von STADEN, “Investment Protection in Extraordinary
Times: The Interpretation of Non-PrecludedMeasure Provisions in Bilateral Investment Treaties” (2008)
48 Virginia Journal of International Law 307; Jűrgen KURTZ, “Adjudging the Exceptional at Inter-
national Law: Security, Public Order and Financial Crisis” (2010) 59 International and Comparative Law
Quarterly 325; AndrewNEWCOMBE, “The Use of General Exceptions in IIAs: Increasing Legitimacy or
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India,2 no study has been done on the NPM provisions in BITs signed by all South
Asian countries, or signed by an individual South Asian country. In this regard, this
paper aims to make a contribution by studying NPM clauses in BITs signed by South
Asian countries. For this purpose, the paper studies 147 stand-alone BITs of
South Asian countries which are in force; these comprise seventy-two BITs of India,3

twenty-five BITs of Pakistan,4 twenty-three BITs of Sri Lanka,5 twenty-one BITs of
Bangladesh,6 four BITs of Nepal,7 and two BITs of Afghanistan.8 In undertaking this
study, both doctrinal and empirical research methodologies are followed. Therefore, in
an attempt to shed some light on NPM provisions in the BITs of South Asia, the paper
has focusedmainly on the following areas: the importance of studyingNPM provisions
in context of South Asian countries (Part I); the mapping of NPM clauses in the BITs of
South Asian countries (Part II); permissible objectives provided in the BITs of South
Asian countries (Part III); and nexus requirement links in the BITs of South Asian
countries (Part IV). However, before we address these issues as such, we first need to
clarify the concept of NPM provisions.

A. NPM Provisions: An Analysis

NPM clauses are basically exceptions to the scope of the application of BITs.
As the text suggests, these provisions allow states to take actions which are otherwise
inconsistent with their treaty obligations.9 These actions, when taken by states, are
usually considered to be consistent with a BIT if they fall under the permissible
objectives specified in the NPM clauses. In other words, NPM clauses transfer the
cost of harm done to investment from host states to investors in exceptional
circumstances.10 It can also be said that NPM provisions allow the host states to impair

Uncertainty?” in Armand De MESTRAL and Céline LÉVESQUE, eds., Improving International
Investment Agreements (London: Routledge, 2013), 275.

2. Prabhash RANJAN, “Non-Precluded Measures in Indian International Investment Agreements and
India’s Regulatory Power as a Host Nation” (2012) 2 Asian Journal of International Law 21.

3. India has signed eighty-four BITs, of which seventy-two are in force (10 December 2014), online:
Ministry of Finance, Government of India <http://finmin.nic.in/bipa/bipa_index.asp>.

4. Pakistan has signed forty-six BITs, of which twenty-five are in force; UNCTAD IIA database (21 January
2015), online: Investment Policy Hub UNCTAD <http://investmentpolicyhub.unctad.org/IIA/Country
Bits/160#iiaInnerMenu>.

5. Sri Lanka has signed twenty-nine BITs, of which twenty-four are in force; UNCTAD IIA database
(21 January 2015), online: Investment Policy Hub UNCTAD <http://investmentpolicyhub.unctad.org/
IIA/CountryBits/198#iiaInnerMenu>.

6. Bangladesh has signed thirty BITs, of which twenty-four are in force; UNCTAD IIA database (21 January
2015), online: Investment Policy Hub UNCTAD <http://investmentpolicyhub.unctad.org/IIA/Country
Bits/16#iiaInnerMenu>; BITs signed by Bangladesh can also be found at the website of the Ministry of
Industries, Government of Bangladesh, Bilateral Agreements (21 January 2015), online: MOIND <http://
www.moind.gov.bd/site/page/f7aa7575-5196-476b-907b-3ea65e885717>.

7. Nepal has four BITs in force out of six BITs that it has signed, UNCTAD IIA database (21 January 2015),
online: Investment Policy Hub UNCTAD <http://investmentpolicyhub.unctad.org/IIA/CountryBits/
147#iiaInnerMenu>.

8. Afghanistan has signed three BITs; all are in force; UNCTAD IIA database (21 January 2015),
online: Investment Policy Hub UNCTAD <http://investmentpolicyhub.unctad.org/IIA/CountryBits/1#
iiaInnerMenu>.

9. Burke-White and Staden, supra note 1 at 314.
10. Ibid., at 401.
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the investments covered under BITs by being an instrument of regulation in the
hands of host states.11 Therefore, NPM provisions are important and probably
the most effective device to ensure sufficient regulatory space for host states to
pursue their non-investment policy objectives.12 Examples of their importance are the
cases filed by investors against Argentina during the Argentine crisis, where
NPM clauses were invoked by Argentina for the default of investments made in its
territory before different investment arbitral tribunals.13 The decisions of these
tribunals were not consistent, and they had given quite divergent rulings.14

Nonetheless, these cases not only generated a debate on the interpretative
methodology followed by these tribunals but also emphasized the significance of NPM
provisions in the BITs for protecting a state’s regulatory space.15 In recent years
there has been a plethora of examples where disputes have emerged between foreign
investors and host states over regulatory measures taken by the state, such as measures
relating to environmental policy,16 sovereign decisions regarding privatization,17

urban policy,18 monetary policy,19 taxation,20 and many others.21 It is clear that
these disputes arose when host states tried to broaden the sphere of their
regulatory space.

11. Kenneth J. VANDEVELDE, “Of Politics and Markets: The Shifting Ideology of the BITs” (1993)
International Tax and Business Lawyer 159 at 170.

12. Kurtz, supra note 1 at 343.
13. CMS Gas Transmission Co. v. Argentina, Annulment Proceedings, [2005] ICSID Case No. ARB/01/8

[CMS Annulment]; CMS Gas Transmission Co. v. Argentina, [2005] ICSID Case No. ARB/01/8 [CMS];
Enron Creditors Recovery Corp v. Argentina,Annulment Proceedings, [2010] ICSID Case No. ARB/01/3
[Enron Annulment]; Enron Corporation v. Argentina, [2007] ICSID Case No. ARB/01/3 [Enron];
Sempra Energy International v. Argentina, Annulment Proceedings, [2010] ICSID Case No. ARB/02/16
[Sempra Annulment]; Sempra Energy International v. Argentina, [2007] ICSID Case No. ARB/02/16
[Sempra]; LG&E Energy Corporation v. Argentina, [2006] ICSID Case No. ARB/02/1 [LG&E];
Continental Casualty Company v. Argentina, [2008] ICSID Case No. ARB/03/9 [Continental].

14. See supra note 13; Christina BINDER, “Necessity Exceptions, the Argentine Crisis and Legitimacy
Concerns” in Tulio TREVES, Francesco SEATZU, and Seline TREVISANUT, eds., Foreign Investment,
International Law and Common (Routledge, 2014), 71.

15. Kurtz, supra note 1 at 347.
16. Metalclad Corporation v. United Mexican States 5, ICSID 236; Methanex Corporation v. United States

of America (2005) 44 I.L.M. 1345; Ethyl Corp. v. Canada, Award on Jurisdiction, [1998] 38 I.L.M. 708
(NAFTA Ch. 11 Arb. Trib. 1998); for further study, Mary E. FOOTER, “Bits and Pieces: Social and
Environmental Protection in the Regulation of Foreign Investment” (2009) 18 Michigan State Inter-
national Law Review 33.

17. Eureko BV v. Republic of Poland, Partial Award, [2005] UNCITRAL Ad Hoc Arbitration; Aguas del
Tunari, S.A. v. Bolivia, Decision on Respondent’s Objections to Jurisdiction, [2005] 20 ICSID REV. 450
(ICSID Arb. Trib. 2005); Biwater Gauff Ltd. v. United Rep. of Tanzania, [2008] ICSID Case No. ARB/
05/22 (ICSID Arb. Trib. 2008).

18. MTD Equity v. Republic of Chile, [2005] 44 I.L.M. 91.
19. Azurix Corp. v. Argentine Rep., [2007] 47 I.L.M. 445 (ICSID Arb. Trib. 2007); Suez/InterAguas v.

Argentina, [2004] ICSID Case No. ARB/03/17 (ICSID Arb. Trib. 2004); Suez/Vivendi v. Argentina,
[2004] ICSID Case No. ARB/03/19 (ICSID Arb. Trib. 2004); see supra note 13.

20. Occidental Exploration and Production Co v. Republic of Ecuador, Award, [2004] LCIA Case No.
UN 3467.

21. Rudolf DOLZER and Christoph SCHREUER, Principles of International Investment Law (Oxford:
Oxford University Press, 2008) at 7–8; Asha KAUSHAL, “Revisiting History: How the Past Matters for
the Present Backlash Against the Foreign Investment Regime” (2009) 50 Harvard Journal of Inter-
national Law 491 at 511–12.
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Thus, the question arises: How can states create such regulatory space within the
contours of the BIT? States can devise such a mechanism by creating specific exceptions
in the treaty to assure that host states have sufficient regulatory latitude.22 Nearly
all investment treaties cover one or two exceptions in order to protect the essential
interests of the Contracting Parties from the coverage of the treaty obligations.23 Some
of these exceptions are narrowly drafted24 and some are broad in scope.25 However,
there are also exceptions which apply to all or many BIT obligations.26 For example,
Article 15 of India-Australia BIT provides for:

Prohibitions and Restrictions:

Nothing in this Agreement precludes the host Contracting Party from taking, in
accordance with its laws applied reasonably and on a non-discriminatory basis, measures
necessary for the protection of its own essential security interests or for the prevention of
diseases or pests.27

The above provision allows Contracting Parties to take measures for the protection
of their essential security interests and for the prevention of diseases. Even if these
measures harm the foreign investments, they shall not be construed as violating any
treaty provision. These exceptions are, in general, called non-precluded measures
clauses.28 The importance of studying NPM provisions in the context of South Asia
will be discussed below.

B. Why Study NPM Provisions in the Context of South Asian Countries?

Given the fact that all South Asian countries are either developing countries or least
developed countries and tend to invite more and more investments in order to generate
capital in their countries, the examination of this important provision in the BITs of
these countries becomes necessary.

Thus it is pertinent to go through a brief study of each South Asian country in
respect of the following three aspects—which can be the common factors to all the

22. Dolzer and Schreuer, supra note 21.
23. Jeswald W. SALACUSE, The Law of Investment Treaties (Oxford: Oxford University Press, 2010) at

340–1.
24. E.g. Restricting the application of a specific treaty provision to a particular circumstance or transaction,

Agreement Between the Government of the United Mexican States and the Government of the Republic of
Korea for the Promotion and Reciprocal Protection of Investment, November 2000, art. 6(3).

25. E.g. Controlling exceptions which allows the contracting parties to deny the benefits of treaty to
investments of companies controlled by third country nationals if the companies lack “substantial
business activities” in the home country—Treaty Between the United States of America and the Republic
of Kazakhstan Concerning the Encouragement and Reciprocal Protection of Investment, 19 May 1992
(entered into force 12 January 1994), art. 1(2).

26. Andrew NEWCOMBE and Lluís PARADELL, Law and Practice of Investment Treaties: Standards of
Treatment (Alphen Aan Den Rijn: Kluwer Law International, 2009) at 481.

27. Agreement Between the Government of Australia and the Government of the Republic of India on the
Promotion and Protection of Investments, 26 February 1999 (emphasis added).

28. NPM provisions can also be called by other names, such as General Exception clauses—Ranjan, supra
note 2 at 25.
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South Asian countries—in order to understand the importance of studying NPM
provisions in the context of South Asia:

1. The number of BITs signed by South Asian countries;

2. Foreign Direct Investment (FDI) inflows in South Asian countries; and

3. The rise in investment cases globally and against South Asian countries.

For the purposes of a comparative study, the year 1990 is taken as a base year in this
section, because most of the South Asian countries started moving towards
liberalization after 1990.

1. Number of BITs signed by South Asian countries
The number of BITs signed by South Asian countries shows the acceptance of these
countries to be held accountable under international law for their regulatory conduct
that impacts foreign investment. Hence, if we analyze BITs signed by these countries,
Pakistan has signed forty-six BITs to date.29 While it signed its first BIT with Germany
in 1959,30 by 1990 it had signed seven BITs with China,31 France,32 Germany,33

Korea,34 Kuwait,35 the Netherlands,36 and Sweden.37 However, between 1990 and
2014 it had signed thirty-nine BITs.38 Sri Lanka has signed in total twenty-nine BITs;39

it had signed seventeen BITs40 by 1990, and from 1990 to 2014 it had signed a further

29. Supra note 4.
30. Investor-State Dispute Settlement, (UNCTAD Series on Issues in Investment Agreements II, UN 2014)

(10 April 2015), online: UNCTAD <http://unctad.org/en/PublicationsLibrary/diaeia2013d2_en.pdf>.
31. Agreement Between the Government of the Islamic Republic of Pakistan and the Government of the

People’s Republic of China on the Reciprocal Encouragement and Protection of the Investments,
12 February 1989 (entered into force 30 September 1990) [China-Pakistan BIT].

32. Agreement Between the Government of the French Republic and the Government of the Islamic Republic
of Pakistan on the Promotion and Mutual Protection Investments, 1 June 1983 (entered into force
14 December 2015) [France-Pakistan BIT].

33. Treaty Between the Federal Republic of Germany and Pakistan for the Promotion and Protection of
Investments, 25 November 1959 (entered into force 29 July 1961).

34. Agreement Between the Government of the Republic of Korea and the Government of the Islamic
Republic of Pakistan for the Promotion and Protection of Investments, 25May 1988 (entered into force
15 April 1990) [Korea-Pakistan BIT].

35. Agreement on the Promotion and Safeguarding of Capital Movement and Investment Between the
Government of the State of Kuwait and the Government of the Islamic Republic of Pakistan, 17 March
1983 (entered into force 15 March 1986) [Kuwait-Pakistan BIT].

36. Agreement on Economic Cooperation and Protection of Investments between the Kingdom of the
Netherlands and the Islamic Republic of Pakistan, 4 October 1988 (entered into force 1 October 1989)
[Netherlands-Pakistan BIT].

37. Agreement on the Mutual Protection of Investments Between Sweden and Pakistan, 12 March 1981
(entered into force on 14 July 1981) [Sweden-Pakistan BIT].

38. Supra note 4.
39. Supra note 5.
40. Ibid.; BITs with the Belgium-Luxembourg Economic Union (BLEU) (1982), China (1986), Denmark (1985),

Finland (1985), France (1980), Germany (now terminated, it has signed a newBITwithGermany) (1963), Italy
(1987), Japan (1982), Korea (1980), Malaysia (1982), Netherlands (1984), Norway (1985), Romania (1981),
Singapore (1980), Sweden (1982), Switzerland (1981), and the United Kingdom (1980).
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twelve BITs.41 Bangladesh has signed thirty BITs42 in total; nine BITs by 1990,43 the
other twenty-one BITs between 1990 and 2015.44 Nepal has signed six BITs45 in total
to date; two BITs were signed before 199046 and four after 1990.47 Bhutan and the
Maldives have not signed any BITs with any country to date.48 Afghanistan signed all
of its three BITs between 1990 and 2015.49 India has signed eighty-four BITs to date,
all after 1990.50 In India, after economic reforms in 1991, foreign investment policy
was liberalized and Bilateral Investment and Protection Agreements (BIPAs) were
entered into with other countries to protect and promote investments on a reciprocal
basis to ensure more FDI inflow in the country.51 While, in the absence of any
literature, it is difficult to say with certainty about other countries in South Asia, there is
hardly any doubt that the Indian BITs were signed to attract more FDI inflows.52

It is clear that South Asian countries started entering into BITs with other countries at a
faster rate after 1990. It can also be said, though there is little evidence available, that BITs
were signed to ensure more FDI inflows in these countries. Therefore, this rapid increase
in the number of BITs shows the willingness of these countries to be subjected to treaty
obligations in order to attract foreign investments into their territories.

2. FDI inflows in South Asian countries
Although increased FDI inflow is considered good for the economy in any country, at
the same time it also increases the vulnerability of that country to BIT claims. This is
because any policy decision that impacts the investment can bring the state before an
international tribunal. Therefore it is pertinent to assess the FDI inflow situation in
South Asian countries. FDI inflow in Pakistan was US$278 million53 to 1990;
however, it soared up to US$1,747 million by 2014.54 FDI inflow in Sri Lanka was
US$43 million55 to 1990, then increased to US$944 million to 2014.56 FDI inflow

41. Supra note 5.
42. Supra note 6.
43. Ibid.; BITs with BLEU (1987), France (1985), Germany (1981), Korea (1986), Turkey (1987), Canada

(1990), Romania (1987), the United Kingdom (1980), and the USA (1986).
44. Supra note 6.
45. Supra note 7.
46. Agreement Between the Government of the French Republic and theGovernment of HisMajesty the King of

Nepal on the Promotion andMutual Protection Investments, 2May 1983 (entered into force 13 June 1985),
and Treaty Between the Federal Republic of Germany and the Kingdom of Nepal Concerning the
Encouragement andReciprocal Protection of Investments, 20October1986 (entered into force 7 July1988).

47. Supra note 7.
48. 7 December 2014, online: UNCTAD IIA Database <http://investmentpolicyhub.unctad.org/IIA/

IiasByCountry#iiaInnerMenu>.
49. Supra note 8.
50. Supra note 3.
51. Prabhash RANJAN, “India and Bilateral Investment Treaties—A Changing Landscape” (2014) ICSID

Review-Foreign Investment Law Journal 419 at 421.
52. Ibid.
53. 15 July 2015, online: UNCTADSTAT <http://unctadstat.unctad.org/wds/TableViewer/tableView.aspx?

ReportId=96740>.
54. Ibid.
55. Ibid.
56. Ibid.
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in Bangladesh was just US$3million57 to 1990; however, by 2014 this figure had risen
to US$1,527million.58 FDI inflow inNepal was US$6million to 1990,59 but by 2014 it
had grown to US$30 million.60 FDI inflow in Afghanistan was zero (in US million
dollars)61 to 1990; however, by 2014 it had risen to around US$54million. FDI inflow
in India grew at an exceptional rate after 1990. While it could manage to attract only
US$237million as FDI62 to 1990, this figure soared to US$ 34,417million by 2014.63

There is no doubt that the “economic reforms” that took place after 1990 in most of
these countries were crucial to the increased FDI inflow into their territories.64 But at the
same time, with increased FDI inflow came higher responsibility for the protection of these
investments. This, though indirectly, made South Asia more vulnerable to BIT claims.

3. Rise of investor-state arbitration against states globally and against
South Asian countries
The BIT regime has seen tremendous growth from 1990; this can be determined by the
fact that whereas there were only around 300 BITs signed before 1990,65 nearly 2,935
BITs existed as of October 2015.66 This shows how fast this regime has grown.

However, the downside of this tremendous growth can be seen in the rise of the
number of investor-state arbitrations. With the growth in number of BITs, there is also
growth in the number of investment disputes. The total number of known treaty-based
Investor State Dispute Settlement (ISDS) cases by the end of 2012was 514.67However,
by the end of 2013, the number of known treaty-based cases increased to 568.68 And,
by the end of 2014, investors initiated forty-two new ISDS cases, thereby taking overall
number of known ISDS cases to around 610.69 Of all the forty-two cases which were

57. Ibid.
58. Ibid.
59. Ibid.
60. World Investment Report 2015, Country Fact Sheet: Nepal (19 July 2015), online: UNCTAD <http://

unctad.org/sections/dite_dir/docs/wir2015/wir15_fs_np_en.pdf>.
61. Supra note 53; zero does not denote that there was no FDI inflow at all, it just shows that the figure was

not in US million dollars.
62. Supra note 53.
63. World Investment Report 2015, Country Fact Sheet: India (19 July 2015), online: UNCTAD <http://

unctad.org/sections/dite_dir/docs/wir2015/wir15_fs_in_en.pdf>.
64. Pravakar SAHOO, “Foreign Direct Investment in South Asia: Policy, Trends, Impact and Determinants”

(2015), online: ADB Institute Discussion Paper No. 56, <http://www.adb.org/sites/default/files/
publication/156693/adbi-dp56.pdf>.

65. Jeswald W. SALACUSE, “BIT by BIT: The Growth of Bilateral Investment Treaties and Their Impact on
Foreign Investment in Developing Countries” (1990) 24 The International Lawyer 503 at 655; for a
listing of 309 bilateral investment treaties concluded up to 31 December 1988, Anthena J. PAPPAS,
“References on Bilateral Investment Treaties” (1989) 4 ICSID Review—Foreign Investment Law Journal
189 at 194–203.

66. Supra note 48.
67. Investor-State Dispute Settlement (UNCTAD Series on Issues in Investment Agreements II, UN 2014)

(10 April 2015), online: UNCTAD <http://unctad.org/en/PublicationsLibrary/diaeia2013d2_en.pdf>.
68. UNCTAD, “Recent Developments in Investor-State Dispute Settlement (ISDS)”, IIA Issue Note No. 1

(April 2014), online: UNCTAD <http://unctad.org/en/PublicationsLibrary/webdiaepcb2014d3_en.pdf>
(25 April 2015).

69. UNCTAD, “Recent Trends in IIAs and ISDS”, IIA Issue Note No. 1, Feb 2015, online: UNCTAD <http://
unctad.org/en/PublicationsLibrary/webdiaepcb2015d1_en.pdf> at 5.
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brought against states in 2014,70 sixty percent of them were filed against developing
countries and forty percent were filed against developed countries.71 It is also worth
mentioning that the share of cases against developed countries was forty-seven percent
in 2013, and thirty-four percent in 2012, while the historical average is twenty-eight
percent.72 These data show that developing countries are subjected to BIT claims on
more accounts than the developed countries globally.

In the case of South Asia, a large number of investor-state cases have already been
filed against these countries. Pakistan has been subjected to these cases on eight
accounts,73 Sri Lanka on three accounts,74 Bangladesh on one account,75 and India on
sixteen accounts.76 In most of the decided cases, decisions have gone in favour of the
investors.77

Thus, a combination of three factors—a rise in number of BITs signed,
increasing FDI inflows, and rising investor-state cases against South Asian countries—
clearly shows that all South Asian countries are more vulnerable to BIT claims than
ever before. The possibility of the regulatory measures of these countries being chal-
lenged by BIT claims is, thus, quite high. Therefore, in order to see whether these
countries will have sufficient regulatory latitude to pursue their non-investment policy
objectives, a study of NPM provisions is important in the context of South Asia.

70. Ibid.
71. Ibid.
72. Ibid.
73. SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, ICSID Case No. ARB/01/13;

Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic of Pakistan, ICSID Case No. ARB/03/
29; Impregilo S.p.A. v. Islamic Republic of Pakistan, ICSID Case No. ARB/03/3 (II); Agility for Public
Warehousing Company K.S.C. v. Islamic Republic of Pakistan, ICSID Case No. ARB/11/8; Tethyan
Copper Company Pty Limited v. Islamic Republic of Pakistan, ICSID Case No. ARB/12/1;Mr Ali Allawi
v. Pakistan (12 January 2015), online: Italaw <http://www.italaw.com/cases/2032>; Progas Energy Ltd
v. Pakistan (12 January 2015), online: Italaw <http://www.italaw.com/cases/2044>; Karkey Karadeniz
Elektrik Uretim A.S. v. Islamic Republic of Pakistan, ICSID Case No. ARB/13/1.

74. Asian Agricultural Products Ltd. (AAPL) v. Republic of Sri Lanka, ICSID Case No. ARB/87/3; Mihaly
International Corporation v. Democratic Socialist Republic of Sri Lanka, ICSID Case No. ARB/00/2;
Deutsche Bank AG v. Democratic Socialist Republic of Sri Lanka, ICSID Case No. ARB/09/2.

75. Saipem S.p.A. v. People’s Republic of Bangladesh, ICSID Case No. ARB/05/7.
76. Bechtel Enterprises Holdings, Inc. and GE Structured Finance (GESF) v. The Government of India,

Tribunal Rules for Bechtel and GE in Dabhol Power Project Arbitration (9 September 2003), online:
Bechtel <http://www.bechtel.com/newsroom/releases/2003/09/tribunal-rules-dabhol-power-project-
arbitration/>; ABN Amro N.V. v. Republic of India, (12 April 2015), online: Rimantas Daujotas blog
<http://rdaujotas.com/lt/publikacijos/0/42/-icsid-foreign-investment-requirement-in-case-of-borrowed-
funds>; ANZEF Ltd. v. Republic of India; BNP Paribas v. Republic of India; Credit Lyonnais S.A. (now
Calyon S.A.) v. Republic of India; Credit Suisse First Boston v. Republic of India; Erste Bank Der
Oesterreichischen Sparkassen AG v. Republic of India; Offshore Power Production C.V., Travamark
Two B.V., EFS India-Energy B.V., Enron B.V., and Indian Power Investments B.V. v. Republic of India;
Standard Chartered Bank v. Republic of India Bycell (Maxim Naumchenko, Andrey Polouektov and
Tenoch Holdings Ltd) v. India (28 November 2014), online: Italaw <http://www.italaw.com/cases/
1933>; Deutsche Telekom v. India (28 November 2014), online: Italaw <http://www.italaw.com/cases/
2275>; Khaitan Holdings Mauritius v. India (28 November 2014), online: Italaw <http://www.italaw.
com/cases/2262>; Louis Dreyfus Armateurs SAS (France) v. The Republic of India (28November 2014),
online: <http://www.pcacases.com/web/view/113>; Vodafone International Holdings BV v. India
(28 November 2014), online: Italaw <http://www.italaw.com/cases/2544>; White Industries Australia
Limited v. India (30 November 2011), online: Italaw <http://www.italaw.com/cases/1169>.

77. AAPL v. Sri Lanka, supra note 74; Deutsche Bank AG v. Sri Lanka, supra note 74; Saipem S.p.A. v.
Bangladesh, supra note 75; White Industries v. India, supra note 76.
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Against this background, this paper intends to analyze and assess the NPM clauses
in the BITs of the South Asian countries.Within this approach, Section II will delve into
the detailed study of NPM clauses in the BITs of South Asian countries. In doing such
research activity, it will deal in detail with the placement, form, and structure of NPM
clauses in these countries. Section III provides a detailed analysis of the different
provisions relating to permissible objectives provided in the BITs of these countries.
Section IV will then delve into the nexus requirement links provided by these NPM
clauses, with some reference to the interpretative methodologies followed by arbitral
tribunals during the Argentine crisis. In conclusion, an assessment shall be made in
Section V of the BITs signed by these countries with respect to NPM provisions. It will
also suggest necessary changes with regard to NPM clauses in these BITs.

ii. mapping the npm provisions
Whether NPM provisions are a common element in BITs globally is a difficult question to
answer. It ismore difficult given the fact that hardly any research has been done in respect of
NPM provisions in BITs globally. However, there are academic papers available which
suggest that NPM provisions are a relatively more common element in BITs than in other
international treaties, and that they play an important role in the legal regime of foreign
investment;78 this seems to be true, bearing in mind that the high frequency of NPM
provisions is limited only to the BITs of a certain number of countries.79 But at the same
time, it would not be right to say that NPM provisions are common elements in all BITs
globally. This also tells us that other countries do not very frequently and consistently
incorporate NPMprovisions into their BITs. The reason for this inconsistency is unknown;
according to Salacuse, “NPM clauses are subject to the negotiation dynamics of the states
negotiating an investment treaty”.80 One can relate this reasoning to the status and nego-
tiation capability of a country to agree or not agree the terms of the BIT. As BITs were
signed by developing countries to attract FDI flows into their territories,81 it is possible that
developing countriesmight havemade some compromises on their regulatory powerswhile
negotiating BITs by not including NPM provisions or any other exceptions in their BITs.

If we analyze the frequency of NPM clauses in the BITs of South Asian countries, the
outcome is quite surprising. In South Asia, the number of BITs signed by these

78. Burke-White and Staden, supra note 1.
79. See BITs signed by the US, Germany, BLEU, India, and Canada.
80. Email from Professor Jeswald W. SALACUSE to author (14 April 2015) (on file with author).
81. Eric NEUMAYER and Laura EPESS, “Do Bilateral Investment Treaties Increase Foreign Direct

Investment to Developing Countries?” (23 February 2015), online: LSE Research <http://eprints.lse.ac.
uk/627/1/World_Dev_(BITs).pdf>; Andrew T. GUZMAN, “Why LDCs Sign Treaties that Hurt Them:
Explaining the Popularity of Bilateral Investment Treaties” (1998) 38 Virginia Journal of International
Law 639 at 651–7; Zachary ELKINS, Andrew T. GUZMAN, and Beth A. SIMMONS, “Competing for
Capital: The Diffusion of Bilateral Investment Treaties 1960–2000” (2006) 60 International
Organization 811 at 813; Jose E. ALVAREZ, “The Emerging Foreign Direct Investment Regime”
(2005) 99 Proceedings of the Annual Meeting (American Society of International Law) 94–7; Kenneth J.
VANDEVELDE, “Investment Liberalization and Economic Development: The Role of Bilateral
Investment Treaties” (1998) 36 Columbia Journal Transnational Law 501 at 516; Fiona BEVERIDGE,
Treatment and Taxation of Foreign Investment under International Law, 1st edn (Manchester: Juris
Publishing, Manchester University Press, 2000); M. SORNARAJAH, The International Law on Foreign
Investment, 2nd edn (Cambridge: Cambridge University Press, 2004).
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countries is 198;82 out of these 198, 152 are in force.83 The surprise comes when one
examines the NPM clauses in these BITs.84

Table 1 shows that India is the only country in this region which has NPM provi-
sions in almost all of its BITs.89 It is difficult to ascertain why other countries have not
included NPM provisions more frequently in their BITs. Out of these 147 BITs studied,
only eighty contain NPM provisions.90 These numbers become more surprising when
India is excluded from the list. South Asian countries, excluding India, have eighty BITs
in force altogether, out of which only ten contain NPM provisions.91 This number is
not even close to ten percent of the total number of BITs signed by these countries. This
certainly cannot be said to be an encouraging outcome for countries looking for more
and more regulatory latitude. This section will now delve into the specific traits of the
NPM provisions found in these BITs.

A. Placement of NPM Clauses in BITs

Generally, any BIT consists of three documents; the main body, the protocol, and the
exchange of notes between the parties. NPM provisions in the BITs of South Asian
countries are usually found in the main body.92However, “NPM-like provisions” have

Table 1. NPM provisions in BITs of South Asian countries

Country Number of BITs signed Number of BITs in force NPM clause (in BITs which are in force)

Afghanistan 3 3 085

Bangladesh 30 24 486

Bhutan 0 0 NA
India 84 72 70
Maldives 0 0 NA
Nepal 6 4 1
Pakistan 46 25 2
Sri Lanka 29 24 387

TOTAL 198 15288 80

82. Supra note 48.
83. Ibid.
84. Ibid.
85. This study does not include the Afghanistan-Iran BIT because of its unavailability in the public domain.
86. Study could be undertaken on only twenty-one BITs, as the other three BITs signed by Bangladesh are not

available in the public domain.
87. Sri Lanka-Malaysia BIT could not be studied because of its unavailability in the public domain.
88. Though the total number of BITs which are in force is 152, research could only be done on 147 BITs as the

texts of five BITs were not available in the public domain. These five BITs are Afghanistan-Iran,
Sri Lanka-Malaysia, Bangladesh-China, Bangladesh-Singapore, and Bangladesh-Canada.

89. India does not have NPM provisions in BITs with Argentina and Russia.
90. See Table 1.
91. Ibid.
92. E.g.Agreement Between the Government of the Republic of India and the Government of the Republic of

Armenia for the Promotion and Protection of Investments (signed 23 May 2003, entered into force
30 May 2006); Agreement Between the Government of Republic of Finland and the Government of
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also been found in the protocols93 and in the notes of exchange94 between the
Contracting Parties. The next subsection will examine the form and structure of NPM
provisions in these BITs.

B. Form and Structure of NPM Clauses in BITs

Study relating to the formulation of NPM provisions can be made on the basis of the
following two grounds:

1. Based on textual grounds;95 and

2. Based on structural elements.96

1. Textual grounds
NPM provisions can be studied on the basis of the following textual traits:

(a) Model NPM provision;

(b) Modified Model NPM provision; and

(c) GATT Article XX type.

A model BIT is not a legally binding document.97 It is a document drafted to
provide a balance between investment and non-investment policies based on a
country’s own domestic policies by keeping in view the requirements and needs of that
country for entering into future BITs. Thus, it provides a guideline to the state as to
how the state will advance in future negotiations while concluding a BIT with another
state.98

(a) Model NPM provision and (b) Modified Model NPM provision. These
approaches basically shed light on the dynamics of NPM provision on the basis of the
language of the NPM provision used in the model BIT of a country. Hence, these
approaches are best suited for studying a country that has a model BIT. India99

Nepal on the Promotion and Protection of Investment (signed 3 February 2009, entered into force 28
January 2011), etc.

93. Ad art. 2, Protocol, Pakistan-Germany BIT; Ad art. 2, Protocol, Afghanistan-Germany BIT, etc.
94. If we see the exchange of letters between the parties in the Nepal-France BIT it provides for exceptions

such as public morality and public order for fair and equitable treatment in art. 3. Little evidence has been
found of NPM provisions in the exchange of notes in South Asian BITs. For more detail, see Table 2.

95. Inspiration has been taken from Ranjan, supra note 2.
96. Inspiration has been taken from Burke-White and Staden, supra note 1.
97. SADC Model Bilateral Investment Treaty Template with Commentary, 9 January 2015, Southern

African Development Community July 2012, online: IISD <http://www.iisd.org/itn/wp-content/uploads/
2012/10/SADC-Model-BIT-Template-Final.pdf>.

98. Ibid.
99. Indian Model Text of Bilateral Investment Promotion and Protection Agreement, 2003, art. 13, online:

<http://finmin.nic.in/the_ministry/dept_eco_affairs/icsection/Indian%20Model%20Text%20BIPA.asp>,
“nothing in this Agreement precludes the host Contracting Party from taking action for the protection of
its essential security interests or in circumstances of extreme emergency in accordance with its laws
normally and reasonably applied on a non-discriminatory basis”.
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and Sri Lanka100 are the only countries that have model BITs in the South Asian region.
The other countries in SouthAsia either do not have anymodel BIT, or are in the process of
preparing one.101 Hence, studying NPM provisions using this approach would not be the
best way to proceed with the present study. However, a pertinent study relating to GATT
Article XX-type provisions can be made through this approach.

(c) GATT Article XX type. Those NPM provisions which bear a resemblance to or which
are close to the language of GATT Article XX102 are called Article XX-type NPM provi-
sions. Article XIV of theGeneral Agreement on Trade in Services (GATS) has a similar form
to Article XX of GATT.103 To date, only around twenty-five to thirty BITs contain GATT-
or GATS-like NPM provisions (XX-NPM) out of more than 2,900 BITs signed.104

In South Asia, XX-NPM provisions are rare. The only BIT which has a XX-NPM
provision is the India-Colombia BIT.105Article 13 of this BIT contains a broad range of
exceptions; however, only Article 13(5) of the BIT can be said to be a XX-NPM
provision.106 Although Article 13(5) resembles GATT Article XX, it varies from
Article XX’s original form. Still, it can be said that XX-NPM provisions provide
enough space for regulatory discretion to host states. With this, I will now move on to
the second approach, a study based on structural elements.

100. Hamed AL-KADY, “Revision of Model BITs: Salient Features and Global Trends” (7 March 2015),
online: Investment Policy Hub UNCTAD <http://investmentpolicyhub.unctad.org/Upload/Documents/
DOWNLOAD13-UNCTAD_Revision%20of%20Model%20BITs.pdf> at 9.

101. Nida MEHMOOD, “Pakistan’s BIT Dilemma” (19 January 2015), online: The Nation <http://nation.
com.pk/columns/15-Jul-2013/pakistan-s-bit-dilemma>.

102. General Agreement on Tariffs and Trade, 30 October 1947, 58 U.N.T.S. 187 (entered into force 1
January 1948), art. XX [GATT]; For a detailed study on art. XX jurisprudence, Mitsuo MATSUSHITA,
Thomas J. SCHOENBAUM, and Petros C. MAVROIDIS, The World Trade Organization: Law,
Practice, And Policy, 2nd edn (Oxford: Oxford University Press, 2006); Lorand BARTELS, “The
Chapeau of Article XX GATT: A New Interpretation” (2014) University of Cambridge Faculty of Law
Research Paper No. 40/2014; Juan OCHOA, “General Exceptions of Article XX of the GATT 1994 and
Article XIV of the GATS” (12April 2015), online: University of Oslo <http://www.uio.no/studier/emner/
jus/jus/JUS5850/h12/tekster/ochoa-general-exceptions.pdf>.

103. General Agreement on Trade in Services, 1869U.N.T.S. 183 (entered into force 1 January 1995) [GATS],
art. XIV.

104. Andrew NEWCOMBE, “General Exceptions in International Investment Agreements”, Draft Discussion
Paper BIICL Eighth AnnualWTOConference, London, 13–14May 2008, online:<http://www.biicl.org/
files/3866_andrew_newcombe.pdf>.

105. Agreement for the Promotion and Protection of Investments Between the Republic of Colombia
and the Republic of India, 10 November 2009 (entered into force 3 July 2013) [India-Colombia
BIT].

106. Art. 13(5), India-Columbia BIT:

Subject to the requirement that such measures are not applied in a manner which would constitute
a means of arbitrary or unjustifiable discrimination against the investors of the other Contracting
Party or a disguised restriction on investment of investors of a Contracting Party in the territory of
the other Contracting Party, nothing in this Agreement shall be construed to prevent the adoption
or enforcement by a Contracting Party of measures:

a) necessary to maintain public order;
b) necessary to protect human, animal, plant life or health;
c) relating to the protection of the environment or the conservation of exhaustible natural resources,
if such measures are made effective in conjunction with restrictions on domestic production or
consumption;
d) in pursuance of its obligations under the United Nations Charter for the maintenance of
international peace and security.
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2. Structural elements
This approach is best suited for the purposes of the present study. It has the following
five components:

(a) Scope;

(b) Permissible objectives;

(c) Nexus requirement;

(d) Self-judging and non-self-judging NPM clauses; and

(e) Limitations on NPM Provisions.

(a) Scope. NPM provisions have a comprehensive scope. This means it precludes the
regulatory measures taken by host states from incurring any obligations arising out of any
provision of the treaty.However, there are also “limited scope exceptions”which apply only
to one or some provisions of the treaty. It is argued here that these limited scope exceptions,
which are narrow in scope, should not be conflated with NPMprovisions. In this sense, this
approach is different from that taken by William Burke-White and Andreas Von Staden,
where they say that there can be two types of NPM provisions: first, NPM provisions with
comprehensive scope, and second, NPM provisions with limited scope.107 There is hardly
any doubt that the NPM provisions are also called “general exceptions”. Black’s Law
Dictionary defines the word “general” as “universal, not particularized”.108 It means that
the term “general exception”would act as an exception having universal application. This,
in the context of BITs, would mean that it would cover all the BIT provisions. So here the
question arises: Can a general exception have limited scope? The answer to this, after
making the analysis above,would be “no”. Therefore, it is argued here thatNPMprovisions
have only comprehensive scope. Thus, allowing the proposition that there can be two types
of NPM provisions would not be correct; limited scope exceptions are specific treaty
exceptions restricted to just one or two treaty provisions, and are different from NPM
provisions. However, for the purposes of this section, a study shall be made as follows:

(i) NPM provisions with comprehensive scope; and

(ii) Exceptions with limited scope.

Most of the countries in the South Asian region contain both comprehensive scope and
limited scope exceptions. Table 2 explains this dynamic. It is worth noting that all of
the limited scope exceptions are found either in protocols or in notes of exchange in the
BITs of the South Asian countries. Table 2 shows that even limited scope exceptions are
not common in these BITs. They are in low numbers in the BITs of these countries.

(b) Permissible objectives. These basically specify, within the NPM provision, areas in
which the state can exercise its regulatory authority to achieve its non-investment policy
objectives without attracting any obligation created by the BIT. In other words, permissible

107. Burke-White and Staden, supra note 1 at 331.
108. Henry Campbell Black, Black’s Law Dictionary, 4th edn (St Paul: West Publishing, 1968) at 812.
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objectives mean those non-investment policy objectives that are listed in NPM provisions
and for which the host country can deviate from its BIT obligations.119An attempt has been
made to identify these permissible objectives in the BITs of South Asian countries in Table 3.

Table 2. NPM provisions with comprehensive and limited scope

Country NPM clauses with comprehensive scope Exceptions with limited scope

Afghanistan 0 1109

Bangladesh 4110 1111

Bhutan NA NA
India 70112 0
Maldives NA NA
Nepal 1113 2114

Pakistan 2115 1116

Sri Lanka 3117 1118

109. Protocol, Afghanistan-Germany BIT, art. 2.
110. Agreement Between the Government of the Republic of India and the Government of the People’s

Republic of Bangladesh for the Promotion and Protection of Investments, 2 February 2009 (entered into
force 7 July 2011), art. 12 [India-Bangladesh BIT]; Treaty Between the United States of America and the
People’s Republic of Bangladesh Concerning the Reciprocal Encouragement and Protection of
Investment, 12 March 1986 (entered into force 25 July 1989), art. X [US-Bangladesh BIT]; Agreement
Between the Government of People’s Republic of Bangladesh and the Government of Republic of
Uzbekistan on Reciprocal Protection and Promotion of Investments, 18 July 2000 (entered into force 24
January 2001), art. 11 [Uzbekistan-Bangladesh BIT]; and Agreement Between the Republic of Turkey
and the People’s Republic of Bangladesh Concerning the Reciprocal Encouragement and Protection of
Investments, 12 November 1987 (entered into force 21 June 1990), art. X [Turkey-Bangladesh BIT].

111. Agreement Between the Federal Republic of Germany and the People’s Republic of Bangladesh
Concerning the Promotion and Reciprocal Protection of Investments, 6 May 1981 (entered into force
14 September 1986), Protocol, art. 2 [Bangladesh-Germany BIT].

112. All seventy BITs (in force) entered into by India except India-Argentina BIT and India-Russia BIT.
113. Art. 14, Finland-Nepal BIT.
114. Treaty Between the Federal Republic of Germany and the KingdomofNepal Concerning the Encouragement

and Reciprocal Protection of Investments, 20 October 1986 (entered into force 7 July 1988), Protocol, art.
3(a) [Nepal-Germany BIT]; Agreement Between the Government of the Republic of France and the
Government of the Majesty of the Kingdom of Nepal on the Reciprocal Encouragement and Protection of
Investment, 2May 1983 (entered into force 13 June 1985), Exchange of letter 1 para. 2 [Nepal-France BIT].

115. Agreement Between the Government of the Republic of Mauritius and the Government of the Islamic
Republic of Pakistan for the Promotion andReciprocal Protection of Investments, 3April 1997 (entered into
force 3 April 1997), art. 12 [Mauritius-Pakistan BIT]; and Agreement Between the Government of the
Republic of Singapore and the Government of the Islamic Republic of Pakistan on the Promotion and
Protection of Investments, 8March 1995 (entered into force 4May 1995), art. 11 [Singapore-Pakistan BIT].

116. Art. 2, Pakistan-Germany BIT; Exchange of Notes 3, Pakistan-Germany BIT.
117. Agreement Between the Government of the Democratic Socialist Republic of Sri Lanka and the Government

of the People’s Republic of China on the Reciprocal Promotion and Protection of Investments, 13March 1986
(entered into force 25 March 1987), art. 11 [China-Sri Lanka BIT]; Agreement Between the Government of
theDemocratic Socialist Republic of Sri Lanka and theGovernment of theRepublic of India for the Promotion
and Protection of Investment, 22 January 1997 (entered into force 13 February 1998), art. 12 [India-Sri Lanka
BIT]; and Treaty Between the United States of America and the Democratic Socialist Republic of Sri Lanka
Concerning the Encouragement and Reciprocal Protection of Investment, 20 September 1991 (entered into
force 1May 1993), art. X [US-Sri Lanka BIT].

118. Treaty Between the Federal Republic of Germany and the Democratic Socialist Republic of Sri Lanka
Concerning the Promotion and Reciprocal Protection of Investments, 7 February 2000 (entered into
force 16 January 2004), Protocol, art. 3(a) [Sri Lanka-Germany BIT].

119. Ranjan, supra note 2 at 35.
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Table 3 shows more emphasis has been placed on either essential security interests
or circumstances of extreme emergency. Important permissible objectives like health, public
order, environment, and morality have not been able to attract much attention from these
countries.

(c) Nexus requirement links. Nexus requirement in an NPM clause is the link between
adopted measures and the objective sought through those measures.123As the language of
NPM provisions varies from one BIT to another, the wording in a nexus requirement link
also varies from one NPM clause to another. For example, the NPM provision in the
Armenia-India BIT124 has “for” as its nexus requirement link,125 whereas the Denmark-
India BIT126 has “necessary” as its nexus requirement link.127 Therefore, the nexus
requirement links can be worded differently; some examples are: “for”,128 “directed
to”,129 “necessary”,130 and “relating to”.131 The significance of the nexus requirement

Table 3. Permissible objectives in NPM provisions in BITs of South Asian countries120

Permissible objectives

Country Security
Public
order

Public
health

Public
morality

International peace and
security

Emergency
situations Misc.

Bangladesh 4 2 0 1 2 2 0
India 65 4 15 1 1 62 8121

Nepal 1 1 0 0 0 1 0
Pakistan 2 0 2 0 0 0 0
Sri Lanka 2 1 1 0 1 1 1122

120. Numbers given under every permissible objective are indicative of the number of times these permissible
objectives have been used as an independent permissible objective in NPM provisions of the BITs of South
Asian countries; for detailed study see Section III.

121. These miscellaneous provisions are: tax (India-Colombia BIT); illegal activities (India-Colombia BIT);
measures relating to financial services for prudential reasons (India-Colombia BIT); measures relating to vital
interests (India-Uzbekistan BIT); armed conflict (India-Italy BIT); national emergency situations (India-Italy
BIT); civil disturbance (India-Italy BIT); and environment related measures (India-Colombia BIT).

122. Art. 11, China-Sri Lanka BIT, provides for, “protection of its national interest”.
123. Ranjan, supra note 2 at 47.
124. Agreement Between the Government of the Republic of India and the Government of the Republic of

Armenia for the Promotion and Protection of Investments, 23 May 2015 (entered into force 30 May
2006) [India-Armenia BIT].

125. Art. 12 of Armenia-India BIT: “nothing in this Agreement precludes the host Contracting Party from
taking action for the protection of …” (emphasis added).

126. India and Denmark, Agreement Concerning the Promotion and Reciprocal Protection of Investments,
New Delhi, 6 September 1995 (entered into force 28 August 1996) [India-Denmark BIT].

127. Art. 12 of Denmark-India BIT: “Nothing in this Agreement precludes the host Contracting Party from taking
necessary measures in accordance with its laws normally and reasonably applied…” (emphasis added).

128. Supra note 124.
129. Agreement Between the Government of the Republic ofMauritius and the Government of the Republic of

India for the Promotion and Protection of Investments, 4 September 1998 (entered into force 20 June
2000) [India-Mauritius BIT].

130. India-BLEU BIT.
131. India-Colombia BIT.
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link lies in the fact that it determines the degree of connection between the measures taken
and the objective sought.132 Table 4 identifies the various nexus requirement links used in
NPM provisions in the BITs of South Asian countries.

Table 4. Nexus requirement links in NPM provisions in BITs of South Asian countries

Country Nexus requirement links/(number of times used in BITs having NPM clause)

Bangladesh 1. for (1)133

2. necessary (2)134

3. to (1)135

India 1. for (49)136

2. necessary (20)137

3. relating to (2)138

4. directing to (1)139

5. to (2)140

6. in pursuance of (1)141

Nepal 1. necessary (1)142

Pakistan 1. directed to (2)143

Sri Lanka 1. directed to (1)144

2. for (1)145

3. necessary (1)146

132. Ranjan, supra note 2 at 47; e.g. “necessary” is stricter than “related to”; United States-Standards for
Reformulated and Conventional Gasoline, Report of the Appellate Body of World Trade Organization,
21-2, WTO Doc No WT/DS2/AB/R (29 April 1996), at 17–18.

133. India-Bangladesh BIT.
134. US-Bangladesh BIT, and Turkey-Bangladesh BIT.
135. Uzbekistan-Bangladesh BIT.
136. Armenia-India BIT, Bahrain-India BIT, Bangladesh-India BIT, Belarus-India BIT, Brunei-India BIT,

Bulgaria-India BIT, China-India BIT, Croatia-India BIT, Cyprus-India BIT, Egypt-India BIT, Greece-
India BIT, Hungary-India BIT, Iceland-India BIT, Portugal-India BIT, Indonesia-India BIT, Israel-India
BIT, Jordon-India BIT, Kazakhstan-India BIT, Kyrgyzstan-India BIT, Lao-India BIT, Latvia-India BIT,
Libya-India BIT, Lithuania-India BIT, Macedonia-India BIT, Mexico-India BIT, Mongolia-India BIT,
Mozambique-India BIT, Myanmar-India BIT, Oman-India BIT, Philippines-India BIT, Poland-India BIT,
Qatar-India BIT, Romania-India BIT, Serbia-India BIT, Slovakia-India BIT, Sri Lanka-India BIT, Sudan-
India BIT, Syria-India BIT, Taiwan-India BIT, Tajikistan-India BIT, Thailand-India BIT, Trinidad and
Tobago-India BIT, Turkey-India BIT, Turkmenistan-India BIT, Ukraine-India BIT, United Kingdom-
India BIT, Vietnam-India BIT, Yemen-India BIT, Switzerland-India BIT.

137. Australia-India BIT, Austria-India BIT, BLEU-India BIT, Bosnia and Herzegovina-India BIT, Colombia-
India BIT, Czech-India BIT, Denmark-India BIT, Finland-India BIT, France-India BIT, Germany-India
BIT, Korea-India BIT, Kuwait-India BIT, Malaysia-India BIT, Morocco-India BIT, Netherlands-India
BIT, Saudi Arabia-India BIT, Sweden-India BIT, Spain-India BIT; Nexus Requirement Link “necessary”
has been used three times in India-Colombia BIT in its different subclauses.

138. Colombia-India BIT; Nexus Requirement Link “relating to” has been used twice in India-Colombia BIT
in its different subclauses.

139. Mauritius-India BIT.
140. Italy-India BIT, and Uzbekistan-India BIT.
141. Colombia-India BIT.
142. Finland-Nepal BIT.
143. Mauritius-Pakistan BIT, and Singapore-Pakistan BIT.
144. China-Sri Lanka BIT.
145. India-Sri Lanka BIT.
146. US-Sri Lanka BIT.
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Table 4 shows various nexus requirement links as applied in the NPM
provisions. Sometimes one NPM clause uses more nexus links through various sub-
clauses in the provision. This can be shown in the case of India, where the total
number of nexus requirement links that are shown in Table 4 is seventy-five,
while the number of BITs with NPM provisions counts only seventy, which
technically means there should have been only seventy nexus requirement links.
However, a study of the NPM provision of the India-Colombia BIT reveals that
the NPM provision uses four nexus requirement links through several of its
sub-provisions.147

(d) Self-judging and non-self-judging NPM clauses. Self-judging clauses appear in a
number of treaties (mutual assistance, extradition, trade, investment, private inter-
national law).148Any provision having self-judging characteristics will have three basic
traits or elements: first, the state will have enough space for unilateral considerations,
i.e. the state will have the right to ascertain the legality of extraordinary measures;
second, the provision allows for independent assessment by the state claiming dero-
gation and thus grants the state discretion to do so; and third, the threshold for the
standard of review by the tribunal or court will get diluted to the examination of just
good faith by the tribunal.149

What makes these provisions special is the manner in which they are drafted;
therefore, it is the construction of the language of a particular provision rather
than its content that is important. The phrase “if the requested state considers” grants
the state enough discretion to take any measure to protect its essential interests
without being subjected to the external evaluation of measures taken by it. Different
drafting techniques are used to grant such kinds of discretion in different international
treaties, which is expressed in phrases such as “if the state considers”, “in the
state’s opinion”, or “if the state determines”, etc.150 Also, the presence of self-judging
clauses in treaty provision cannot be presumed; it has to be expressly incorporated in
the treaty.151

It is pertinent here to also discuss non-self-judging clauses (NSJCs). NSJCs come
into play when treaty provisions explicitly or implicitly do not specify the degree of
deference to be accorded to the invocation of NPM provisions by one of the parties.152

In other words, it becomes the job of the tribunal to determine the deference to be given
to the state’s determination. Thus it does not grant the parties the discretion to evaluate
their own situation. Rather, it posits an objective test of whether the exception is
applicable in any given circumstances.153 To put it simply, it does not leave any
discretion with the parties.

147. Art. 13, India-Colombia BIT.
148. Stephen SCHILL and Robyn BRIESE, “If the State Considers: Self-Judging Clauses in International

Dispute Settlement” (2009) 13 Max Planck Yearbook of United Nations Law 61–140.
149. Ibid.
150. Burke-White and Staden, supra note 1.
151. Schill and Briese, supra note 148.
152. Burke-White and Staden, supra note 1 at 376.
153. Schill and Briese, supra note 148.
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Against this background, where SJCs can provide much discretion to a
state to justify its actions without incurring any international obligation, a
study of the BITs of South Asian countries is much needed. Table 5 lists the number
of BITs that have SJCs or NSJCs. Thus it can be seen here that, except on one
occasion, in all NPM provisions the language is of NSJCs only. It means less
discretion while justifying the measure taken by the party for breach of treaty
provisions.

Table 5. Self-judging and non-self-judging clauses

Country
Number of self-judging

clauses (SJC)
Number of non-self-judging

clauses (NSJC)

Bangladesh 0 4
India 1154 69
Nepal 0 1
Pakistan 0 2
Sri Lanka 0 3

Table 6. Limitations on NPM provisions

Country Conditions/Limitations used in NPM provisions

Bangladesh 1. in accordance with its laws normally (2)155

2. reasonably (1)156

3. non-discriminatory manner (2)157

India 1. in accordance with its laws normally (62)158

2. reasonably (52)159

3. non-discriminatory manner (67)160

4. good faith (5)161

5. no arbitrary or unjustifiable discrimination (2)162

6. judicial review (1)163

7. in exceptional circumstances (1)164

Nepal 1. no arbitrary or unjustifiable discrimination (1)165

2. no disguised investment restriction (1)166

Pakistan NO CONDITIONS
Sri Lanka 1. in accordance with its laws normally (1)167

2. reasonably (1)168

3. non-discriminatory manner (1)169

154. Art. 13(4), India-Colombia BIT.
155. India-Bangladesh BIT, and Uzbekistan-Bangladesh BIT.
156. India-Bangladesh BIT.
157. India-Bangladesh BIT, and Uzbekistan-Bangladesh BIT.
158. India-Armenia BIT, Australia-India BIT, Austria-India BIT, Bahrain-India BIT, Bangladesh-India BIT,

Belarus-India BIT, Bosnia andHerzegovina-India BIT, Brunei-India BIT, Bulgaria-India BIT, China-India
BIT, Colombia-India BIT, Croatia-India BIT, Cyprus-India BIT, Czech-India BIT, Denmark-India BIT,
Egypt-India BIT, Finland-India BIT, France-India BIT, Hungary-India BIT, Iceland-India BIT, Portugal-
India BIT, Indonesia-India BIT, Israel-India BIT, Jordon-India BIT, Kazakhstan-India BIT, Korea-India
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(e) Limitations on NPM provisions. Almost all NPM provisions contain some
restrictions or limitations on their applicability. Common conditions/limitations to
which NPM provisions are subjected are “non-discriminatory”, “reasonable”, “good
faith”, etc. Table 6 lists this dynamic in more detail. Thus it can be seen here that there
is no dearth of limitations which restrict the invocation of NPM provisions. This
certainly creates balance between the regulatory space of the host state and the
protection of investments.

This ends the analysis of the anatomy of NPM provisions. The next section
will explain the permissible objectives in the NPM provisions of South Asian
countries.

BIT, Kuwait-India BIT, Kyrgyzstan-India BIT, Lao-India BIT, Latvia-India BIT, Libya-India BIT,
Lithuania-India BIT, Macedonia-India BIT, Malaysia-India BIT, Mexico-India BIT, Mongolia-India BIT,
Morocco-India BIT, Mozambique-India BIT, Myanmar-India BIT, Netherlands-India BIT, Oman-India
BIT, Philippines-India BIT, Poland-India BIT, Qatar-India BIT, Romania-India BIT, Saudi Arabia-India
BIT, Serbia-India BIT, Slovakia-India BIT, Sri Lanka-India BIT, Sudan-India BIT, Sweden-India BIT,
Syria-India BIT, Taiwan-India BIT, Tajikistan-India BIT, Thailand-India BIT, Trinidad and Tobago-
India BIT, Turkey-India BIT, Turkmenistan-India BIT, Ukraine-India BIT, United Kingdom-India BIT,
Uzbekistan-India BIT, Vietnam-India BIT, Yemen-India BIT, Italy-India BIT, Spain-India BIT,
Switzerland-India BIT.

159. India-Armenia BIT, Australia-India BIT, Bahrain-India BIT, Bangladesh-India BIT, Belarus-India BIT,
Brunei-India BIT, Bulgaria-India BIT, China-India BIT, Colombia-India BIT, Croatia-India BIT, Cyprus-
India BIT, Denmark-India BIT, Egypt-India BIT, Hungary-India BIT, Iceland-India BIT, Indonesia-India
BIT, Israel-India BIT, Jordon-India BIT, Kazakhstan-India BIT, Korea-India BIT, Kyrgyzstan-India BIT,
Lao-India BIT, Latvia-India BIT, Libya-India BIT, Lithuania-India BIT, Macedonia-India BIT, Malaysia-
India BIT, Mexico-India BIT, Mongolia-India BIT, Morocco-India BIT, Mozambique-India BIT,
Myanmar-India BIT, Oman-India BIT, Philippines-India BIT, Poland-India BIT, Qatar-India BIT,
Romania-India BIT, Saudi Arabia-India BIT, Serbia-India BIT, Slovakia-India BIT, Sri Lanka-India
BIT, Sudan-India BIT, Sweden-India BIT, Syria-India BIT, Taiwan-India BIT, Tajikistan-India
BIT, Thailand-India BIT, Trinidad and Tobago-India BIT, Turkey-India BIT, Turkmenistan-India BIT,
Ukraine-India BIT, United Kingdom-India BIT, Vietnam-India BIT, Yemen-India BIT, Italy-India BIT,
Spain-India BIT, Switzerland-India BIT.

160. India-Armenia BIT, Australia-India BIT, Austria-India BIT, Bahrain-India BIT, Bangladesh-India BIT,
Belarus-India BIT, Bosnia andHerzegovina-India BIT, Brunei-India BIT, Bulgaria-India BIT, China-India
BIT, Colombia-India BIT, Croatia-India BIT, Cyprus-India BIT, Czech-India BIT, Denmark-India BIT,
Egypt-India BIT, Finland-India BIT, France-India BIT, Greece-India BIT, Hungary-India BIT, Iceland-
India BIT, Portugal-India BIT, Indonesia-India BIT, Israel-India BIT, Jordon-India BIT, Kazakhstan-India
BIT, Korea-India BIT, Kuwait-India BIT, Kyrgyzstan-India BIT, Lao-India BIT, Latvia-India BIT, Libya-
India BIT, Lithuania-India BIT, Macedonia-India BIT, Malaysia-India BIT, Mexico-India BIT,
Mongolia-India BIT, Morocco-India BIT, Mozambique-India BIT, Myanmar-India BIT, Netherlands-
India BIT, Oman-India BIT, Philippines-India BIT, Poland-India BIT, Qatar-India BIT, Romania-India
BIT, Saudi Arabia-India BIT, Serbia-India BIT, Slovakia-India BIT, Sri Lanka-India BIT, Sudan-India
BIT, Sweden-India BIT, Syria-India BIT, Taiwan-India BIT, Tajikistan-India BIT, Thailand-India BIT,
Trinidad and Tobago-India BIT, Turkey-India BIT, Turkmenistan-India BIT, Ukraine-India BIT, United
Kingdom-India BIT, Uzbekistan-India BIT, Vietnam-India BIT, Yemen-India BIT, Italy-India BIT,
Spain-India BIT, Switzerland-India BIT.

161. Bosnia and Herzegovina-India BIT, Czech-India BIT, France-India BIT, Korea-India BIT, and
Netherlands-India BIT.

162. Colombia-India BIT, and Croatia-India BIT.
163. Israel-India BIT.
164. India-Switzerland BIT.
165. Nepal-Finland BIT.
166. Nepal-Finland BIT.
167. India-Sri Lanka BIT.
168. India-Sri Lanka BIT.
169. India-Sri Lanka BIT.
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iii. permissible objectives in npm provisions
This section undertakes the study of each permissible objective found in the BITs of
South Asian countries.

A. Essential Security Interest

Out of the eighty BITs having NPM provisions in this region,170 seventy-three have an
essential security interest (ESI) as one of the permissible objectives.171 Given the fact
that these BITs use few permissible objectives in the NPM provisions, ESI assumes
importance as it can be used for both security and non-security issues.172 However,
before an ESI can be used to exonerate the state from defaulting on its international law
obligation, the state will have to prove that the measures taken were “essential” for its
security interest. Now the question arises: What is the meaning of “essential” here?
Some scholars have argued that the ordinary meaning of essential is “vitally impor-
tant”.173 Black’s Law Dictionary provides for the meaning of essential as “indis-
pensably necessary” or “important in the highest degree” or “requisite”.174 This
means that the word “essential” before “security interest” sets a high threshold for a
state to prove that the security interests taken are indispensably necessary. Once it is
settled that security interests can be applied only in situations of the highest degree of
importance, we should turn our attention to the meaning and scope of the term
“security interest”. For this purpose, an enquiry should be made into understanding
the word “security”. To start with the investment law regime, NAFTA, Chapter XXI,
in its Article 2102, contains ESI as an exception and provides an exhaustive list of
exceptions under ESI; however, it is mainly concerned with war, traffic in arms, etc.175

The Energy Charter Treaty, Article 24, on exceptions, provides for the protection of
the essential security interests of its signatories. However, it also stipulates ESI in terms
of military necessity, war, and armed conflict.176 In FTAs, Article 10(18)(2)(b) of the
India-Korea IIA177 and Article 6(12)(1)(b) of the India-Singapore IIA178 also provides
for ESI, but again in the context of the military and war, etc. Thus most of these
instruments provide for the meaning of ESI in the provision itself. However, what
happens if the provision is silent on the scope or meaning of ESI? It has been argued
by many scholars that a plain reading should be taken while interpreting ESI;179

170. See Table 1.
171. See Table 3.
172. Ranjan, supra note 2 at 36.
173. Ibid., at 37.
174. Black, supra note 108 at 718.
175. North American Free Trade Agreement, 32 I.L.M. 289 (1993).
176. Energy Charter Treaty, 34 I.L.M. 360 (1995); “Essential Security Interests Under International

Investment Law, International Investment Perspectives: Freedom of Investment in a Changing World”
(2007 edn, OECD) 93.

177. Comprehensive Economic Partnership Agreement Between Republic of India and Republic of Korea,
7 August 2009 (entered into force 1 January 2010), art. 10(18)(2).

178. Comprehensive Economic Partnership Agreement Between Republic of India and Republic of Singapore,
29 June 2005 (entered into force 1 January 2005), art. 6(12)(1)(b).

179. August REINISCH, “Necessity in International Investment Arbitration—an Unnecessary Split of
Opinions in Recent ICSID Cases?” (2007) 7 Journal of World Investment and Trade 191 at 209;
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however, there are also many investment law scholars who have argued for a broad
meaning of ESI.180 Also, the broad meaning given to ESI by various investment arbi-
tration tribunals while interpreting Article 11 of the US-Argentina BIT provides an
alternate interpretation for ESI.181 These tribunals held that the inclusion of economic
emergency within the meaning of ESI was justified;182 thus they gave a broad meaning
to the term ESI.

In the WTO regime, two important exceptions pertinent to the present study are the
general exceptions183 and security exception184 of GATT. However, in BITs such types
of demarcation have not been observed, which means ESI deals with both security and
non-security issues.185 Thus, ESI in BITs is different from in Article XXI of GATT,
which only provides for security exceptions. ESI in BITs is used in a general sense, as it
covers more issues than just conventional security related issues.

With the evolution of international law, the meaning of security has also
changed from its conventional meaning of state security in war or armed conflict
to various other issues.186 It now encompasses diverse issues such as economic

José E. ALVAREZ and Kathryn KHAMSI, “The Argentine Crisis and Foreign Investors” (2008–09) 1
Oxford Yearbook of Investment Law and Policy 379; William J. MOON, “Essential Security Interests in
International Investment Agreements” (2012) 15 Journal of International Economic Law 481.

180. Andrew NEWCOMBE and Lluís PARADELL, Law and Practice of Investment Treaties: Standards of
Treatment (Alphen Aan Den Rijn: Kluwer Law International, 2009) at 497–9; Tarsicio GAZZINI,
“Foreign Investment and Measures Adopted on Grounds of Necessity: Towards a Common
Understanding” (2010) 7 Transnational Dispute Management, 1 at 17–18; Prabhash RANJAN,
“Protecting Security Interests in International Investment Law” inMary FOOTER, Julia SCHMIDT, and
Nigel D. WHITE, eds., Security and International Law (Oxford: Hart Publishing, 2016).

181. Supra note 13.
182. CMS, supra note 13 at para. 360;LG&E, supra note 13 at para. 238; Sempra, supra note 13 at para. 374;

Enron, supra note 13 at para. 332.
183. GATT, art. XX, supra note 102.
184. GATT, art. XXI, supra note 102.
185. Ranjan, supra note 180.
186. Hitoshi NASU, “The Expanded Conception of Security and International Law: Challenges to the UN

Collective Security System” (2011) 3 Amsterdam Law Forum 15–33; for a detailed study on security,
David A. BALDWIN, “The Concept of Security” (1997) 23 Review of International Studies 5–26; Barry
BUZAN, People, States and Fear: The National Security Problems in International Relations (Brighton:
Wheatsheaf, 1983) at 6; Jessica T.MATHEWS, “Redefining Security” (1989) 68 Foreign Affairs 162–77;
Richard H. ULLMAN, “Redefining Security” (1983) 8 International Security 129–53; Mariano-
Florentino CUÉLLAR, “Reflections on Sovereignty and Collective Security” (2004) 40 Stanford Journal
of International Law 230–9; Gershon SHAFIR, “Legal and Institutional Responses to Contemporary
Global Threats: An Introduction to the U.N. Secretary-General’s High-Level Panel Report on Threats,
Challenges and Change” (2007) 38 California Western International Law Journal 6–14; William M.
REISMAN, “In Defense of World Public Order” (2001) 95 American Journal of International Law 834;
Gianluca GENTILI, “European Court of Human Rights: An Absolute Ban on Deportation of Foreign
Citizens to CountriesWhere Torture or Ill-treatment is a Genuine Risk” (2010) 8 International Journal of
Constitutional Law 311–22; Lena SKOGLUND, “Diplomatic Assurances Against Torture—An Effective
Strategy? A Review of Jurisprudence and Examination of the Arguments” (2008) 77 Nordic Journal of
International Law 319–64; David P. FIDLER, “The UN and the Responsibility to Practice Public Health”
(2005) 2 Journal of International Law and International Relations 58–9; Lorraine ELLIOTT,
“Imaginative Adaptations: A Possible Environmental Role for the UN Security Council?” (2003) 24
Contemporary Security Policy 47–68; Crispin TICKELL, “The Inevitability of Environmental Security”
in Gwyn PRINS, ed., Threats Without Enemies: Facing Environmental Insecurity (London: Earthscan
1993), 23; UN General Assembly Thematic Debate on Human Security, New York, 22 May 2008 (25
June 2011), online: UN <http://www.un.org/ga/president/62/ThematicDebates/humansecurity.shtml>;
Gary KING and Christopher J.L. MURRAY, “Rethinking Human Security” (2001) 116 Political Science
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security,187 environmental security,188 energy and resource security,189 food
security,190 bio-security,191 and health security,192 etc. This reasoning bolsters the
proposition that the scope of ESI has been broadened to encompass even the
conventionally non-security-related issues.

To analyze this aspect in the context of South Asia, almost all ESI provisions in
South Asian BITs are silent on their content.193Also, some of the NPM provisions in
these BITs use different words, like “vital interests and security”,194 “war, armed
conflict, national emergency or civil disturbances”,195 and “national interest”.196 To
deal with these terms separately, “vital interest” basically grants the state the freedom
from international obligations when circumstances adversely affect its prestige or
potentially threaten its existence.197 “National emergency” is a broad term; it includes
more than just security interest. The LG&E Tribunal accepted that economic crisis can
be subsumed either under “essential security interest” or under “national emer-
gency”.198 It again should be left to a margin of appreciation decided on by the state, as
different states have a different understanding of the matter.199 “National interest”
brings down the threshold of proving an emergency situation, as the more strict term
“emergency” is absent; it provides that states will only have to show that the measures

Quarterly 585–610; Amitav ACHARYA, “Human Security: East Versus West” (2001) 56 International
Journal 442 at 460.

187. Vincent CABLE, “What is International Economic Security?” (1995) 71 International Affairs 305–24.
188. Simon DALBY, Security and Environmental Change (Cambridge: Polity Press, 2009) at chapter 2; Simon

DALBY, Environmental Security, 1st edn (Minneapolis: University of Minnesota Press, 2002).
189. Sam RAPHAEL and Doug STOKES, “Energy Security” in Alan COLLINS, ed., Contemporary Security

Studies, 2nd edn (Oxford: Oxford University Press, 2010), 306–17.
190. Wael ALLAM, “Food Supply Security, Sovereignty and International Peace and Security: Sovereignty as

a Challenge to Food Supply Security” in Ahmed MAHIOU and Francis SNYDER, eds., Food Security
and Food Safety (Leiden: Martinus Nijhoff Publishers, 2006) 325–50; Melaku G. DESTA, “Food
Security and International Trade Law: An Appraisal of theWorld Trade Organisation Approach” (2001)
35 Journal of World Trade 449–68.

191. David P. FIDLER and Lawrence O. GOSTIN, Biosecurity in the Global Age: Biological Weapons, Public
Health, and the Rule of Law (Stanford: Stanford University Press, 2008); Mark WHEELIS and Malcolm
DANDO, “Neurobiology: A Case Study of the Imminent Militarisation of Biology” (2005) 87
International Review of the Red Cross 553–71; David L. HEYMANN, “The Evolving Infectious Disease
Threat: Implications for National and Global Security” (2003) 4 Journal of Human Development
191–207.

192. David P. FIDLER, “From International Sanitary Conventions to Global Health Security: The New
International Health Regulations” (2005) 4 Chinese Journal of International Law 325–92; Lincoln
CHEN and Vasant NARASIMHAN, “Human Security and Global Health” (2003) 4 Journal of Human
Development 181–90.

193. Except for the Nepal-Finland BIT.
194. Uzbekistan-India BIT; Uzbekistan-Bangladesh BIT.
195. Italy-India BIT.
196. China-Sri Lanka BIT.
197. Michael J. HAHN, “Vital Interests and the Law of GATT: An Analysis of GATT’s Security Exception”

(1991) 12 Michigan Journal of International Law 558 at 562.
198. LG&E, supra note 13 at para. 244.
199. National emergency provisions in the constitutions of South Asian countries are quite different from each

other; art. 352 of the Indian Constitution; arts. 232, 233 of the Constitution of Pakistan; arts. 141A,
141B, and 141C of the Constitution of Bangladesh; art. 220 of the Constitution of Sri Lanka; chapter 9,
arts. 143–148 of the Constitution of Afghanistan; and part 19, art. 143 of the Interim Constitution
of Nepal.
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taken were in the interest of the country. What is “interest”will again have to be left to
the host state. The Nepal-Finland BIT is the only BIT having an NPM clause that
provides for the protection of ESI in time of war or armed conflict, or other emergency
in international relations.200 Thus it imposes upon the state a condition that security
interests should be used only in a time of war or armed conflict, or other emergency in
international relations. The phrase “other emergency in international relations” can
also be found in Article XXI(b)(iii) of GATT, and in Article 2102(1)(b)(ii) of
NAFTA.201 This term is certainly broader than “war” or “armed conflict”; despite its
vague structure, the expression is independent of any other term used here. The term
“emergency” is more serious in nature, different from routine tensions or disagree-
ments. The phrase could apply to those international situations which involve the
future threat of war or armed conflict. Also, “emergency” can refer to an economic,
social, or political situation as well. The best reading of this phrase would thus allow it
to be used in almost all situations of a serious nature.202

As has already been discussed in Section II, self-judging clauses can play a vital role
in providing states with a large regulatory space. Therefore, if ESI does not provide for
its content, it means that a state through its SJC can determine the meaning of ESI.
Among the BITs in South Asian countries, only one BIT has a SJC in its NPM
provision;203 the other BITs having NPM provision are non-self-judging.

Given the fact that all South Asian countries are grappling with various regional
problems, for example terrorism, financial problems, or issues relating to natural
calamities,204 ESI can play a vital role by providing justification for regulatory
measures taken in cases of the above-mentioned regional problems. Since regional
problems can best be understood by the countries in that particular region, it is argued
here that the margin of appreciation should always be given to the host states.

B. Public Order

Public order as a permissible objective has not been used very frequently in the BITs of
South Asian countries. It appears in only eight of these BITs.205 In the context of India,
public order appears in four BITs: Colombia-India, Portugal-India, Morocco-India,
and Qatar-India. Article 13(5) of the India-Colombia BIT poses a high threshold for
the use of this exception as it is qualified by the word “necessary”, which means that
only in situations of extreme urgency can the public order exception be invoked. The
chapeau of this provision also puts some limitations on the use of exceptions given
under it.206 The Portugal-India and Qatar-India BITs do not put any limitation on the

200. Finland-Nepal BIT.
201. North American Free Trade Agreement, 17 December 1992, U.S.-Can.-Mex., art. 2102(1)(b)(ii),

32 I.L.M. 605, 699–700 (1993).
202. Matsushita et al., supra note 102 at 596–7; Dapo AKANDE and Sope WILLIAMS, “International

Adjudication on National Security Issues: What Role for the WTO?” (2003) 43 Virginia Journal of
International Law 365 at 400.

203. Art. 13(4), India-Colombia BIT.
204. Burke-White and Staden, supra note 1 at 407.
205. See Table 3.
206. The chapeau puts limitations on measures; for example, the use of the exceptions must not be arbitrary or

unjustifiable, and there must not be disguised restriction on investment.
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invocation of this exception except that the measure should be used in a
non-discriminatory manner. However, the Qatar-India BIT, apart from having a
permissible objective of “public order”, provides for “morality affecting public order”
as a separate permissible objective. It means that this permissible objective can be
invoked only in those situations where public order is affected by issues of morality.
TheMorocco-India BIT sets a higher threshold as it provides for “strictly necessary” as
a qualification for public order to be used as an exception. This “strictly necessary”
requirement is more stringent than the “necessary” requirement. It means a state
seeking to justify its actions under an NPMprovision will have to show that it fulfils the
requirements of the “strictly necessary” test. Pakistan does not have public order as a
permissible objective in its BITs. This is surprising given that the public order situation
in Pakistan has faced many problems in the past, and indeed in the present;207 in this
situation it is suggested that Pakistan should include public order as a permissible
objective in its BITs. Bangladesh has two BITs containing public order as a permissible
objective: the US-Bangladesh and Turkey-Bangladesh BITs. Both of these BITs require
a high-threshold necessity test to be passed in order to justify state action to invoke
public order exception. In Sri Lanka, the public order exception appears only in the
US-Sri Lanka BIT. It again sets a high-threshold requirement: “necessary”. Nepal, in its
Finland-Nepal BIT, contains a public order exception. It also sets a high threshold for
exceptions to be invoked by states as it provides for “necessary” as a requirement to be
satisfied.

The meaning of “public order” differs from one jurisdiction to another.208 For
example, in France, Italy, and Switzerland, it plays a fundamental and even constitu-
tional role; whereas in the US and Germany, it is used to describe a class of offences and
sum of behavioural norms, respectively.209Also, in theUSGambling case in theWTO,
the panel acknowledged that the meaning of “public order” can vary in time and space
and it depends on various factors such as social, cultural, ethical, and religious
values.210 Thus, an attempt to ascertain the meaning in international law using
Article 31 of Vienna Convention on the Law of Treaties (VCLT) shall be made.

1. Ordinary meaning
In the absence of any clear text available in these BITs, the dictionary meaning shall be
taken to define the term. The fourth edition of Black’s Law Dictionary, though, does
not provide for the definition of “public order”; however, it does provide for the
definition of “disorder”. It defines “disorder” as “turbulent or riotous behaviour;

207. “Defence Notes” (12 March 2015), online: Defence Journal <http://www.defencejournal.com/april98/
security&defence2.htm>; Iftikhar Tariq KHANZADA, “Pakistan and the Daily Deteriorating Law and
Order Situation” (10 April 2015), online: Liberty Voice <http://guardianlv.com/2013/11/pakistan-and-
the-daily-deteriorating-law-and-order-situation/>; “Law and Order Situation in Pakistan” (12 March
2015), online: <http://prr.hec.gov.pk/Chapters/1834-3.pdf>.

208. Burke-White and Staden, supra note 1 at 357; George H. DESSION, “The Technique of Public Order:
Evolving Concepts of Criminal Law” (1955) 5 Buffalo Law Review 22.

209. Security-Related Terms in International Investment Law and in National Security Strategies, OECD,
May 2009.

210. United States—Measures Affecting the Cross-Border Supply of Gambling and Betting Services, Panel
Report, WT/DS285/R (10 November 2004), para. 6.461.
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immoral or indecent conduct; the breach of public decorum and morality”.211

However, the ninth edition of Black’s Law Dictionary defines disorder as “A public
disturbance; a riot <civil disorder>”.212 Thus, the meaning of “public order” can be
ascertained as the absence of disorder.

2. Object and purpose
The preamble of any BIT can be relied upon to determine the object and purpose of the
treaty. However, different BITs have different preambles. Thus, ascertaining one uni-
form meaning of “public order” is not possible. Therefore, imposing on a country an
internationally uniform definition of “public order”, which may not correspond to the
country’s own values and might prevent the country from justifying a measure based
on its domestic order, would go against the object and purpose of that BIT.213

It is possible that the scope and meaning of “public order” was purposely not
included in the BITs. Thus, it is suggested that the arbitral tribunals should give due
deference to the country concerned while interpreting “public order”.

C. Public Health

Human health has been recognized by the WTO as being “important in the
highest degree”.214 The safety of public health is no doubt a matter of the utmost
importance for any state. However, bound by the obligations of BITs, states sometimes
give up on welfare measures that might go against its BIT obligations.215 Therefore,
it would be wise to include issues like public health exceptions in BITs. To look at the
situation in South Asia, public health appears in nineteen BITs of South Asian
countries.216 This Article includes formulations such as “for the prevention of diseases
or pests”,217 “the prevention of diseases and pests in animals or plants”,218 or “to
protect human, animal, plant life or health”,219 etc., within the ambit of public
health. This paper shall refer to them as “public health-related provisions”. These
formulations are broad in scope, as compared to “public health exceptions”, as
they also include life and health issues for animals and plants.220 It means that the host

211. Black, supra note 108 at 556.
212. Bryan A. GARNER, Black’s Law Dictionary, 9th edn (St Paul, MN: West Thompson Reuters Business,

2009) 538.
213. Nicolas F. DIEBOLD, “The Morals and Order Exceptions in WTO Law: Balancing the Toothless Tiger

And the Undermining Mole” (2008) 11 Journal of International Economic Law 43 at 54.
214. WTO Appellate Body Report, European Communities—Measures Affecting Asbestos and Asbestos-

containing Products, WT/DS135/AB/R, 12 March 2001, para. 172; WTO Agreements and Public Health,
Summary Executive at p. 11, online: <https://www.wto.org/english/res_e/booksp_e/who_wto_e.pdf>.

215. Ranjan, supra note 180 at ftn. 38:

While BITs do not prohibit states from adopting regulatory measures of any kind, states will have
to pay damages to foreign investors if these regulatory measures are found to be inconsistent with
their BIT obligations. This dissuades states from adopting such regulatory measures.

216. See Table 3.
217. Australia-India BIT.
218. China-Sri Lanka BIT.
219. Colombia-India BIT.
220. Ranjan, supra note 2 at 46.
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state can also take measures in cases of the failure of crops or spread of diseases in
animals. Also, it becomes relatively easy to prove the condition of public health
emergencies as the host state only needs scientific evidence to prove its existence
or continuance, as compared to security-related issues.221 The WTO regime, through
the jurisprudence of the cases decided by panels and appellate bodies, also
provides guiding principles in understanding public health exceptions and their
applicability.222

In terms of South Asia, India has fifteen BITs having public health or public health-
related provisions: Australia-India,223 BLEU-India,224 Bosnia and Herzegovina-
India,225 Colombia-India,226 Czech-India,227 Denmark-India,228 France-India,229

Germany-India,230 Korea-India,231 Kuwait-India,232 Malaysia-India,233 Mauritius-
India,234 Netherlands-India,235 Italy-India,236 and Spain-India.237 Pakistan has public

221. Burke-White and Staden, supra note 1 at 361.
222. For further study, Appellate Body Report, European Communities—Measures Affecting Asbestos and

Asbestos–Containing Products, paras. 16, 27, WT/DS135/AB/R (12March 2001); Thailand-Restrictions
on Importation of Cigarettes, BISD 37S/200; Agreement on the Application of Sanitary and Phyto-
sanitary Measures, 15 April 1994, Marrakesh Agreement Establishing the World Trade Organization,
Annex 1A, 1867 U.N.T.S. 493, online: WTO <http://www.wto.org/English/tratop_e/sps_e/spsagr_
e.htm>; art. XX(b) of GATT.

223. Agreement Between the Government of Australia and the Government of the Republic of India on the
Promotion and Protection of Investments, 26 February 1999 (entered into force 4 May 2000), art. 15.

224. Agreement Between the Government of The Republic of India and the Belgo-Luxembourg Economic
Union for the Promotion and Protection of Investments, 31 October 1997 (entered into force 8 January
2001), art. 12(2).

225. Agreement Between Bosnia andHerzegovina and the Republic of India for the Promotion and Protection
of Investments, 12 September 2006 (entered into force 13 February 2008), art. 12.

226. Art. 13(5)(b), India-Colombia BIT.
227. Agreement Between the Czech Republic and the Republic of India for the Promotion and Protection of

Investments, 10 October 1996 (entered into force 6 February 1998), art. 12.
228. India and Denmark, Agreement Concerning the Promotion and Reciprocal Protection of Investments,

6 September 1995 (entered into force 28 August 1996), art. 12(2).
229. Agreement Between the Government of the Republic of India and the Government of the Republic of

France on the Reciprocal Promotion and Protection of Investments, 2 September 1997 (entered into force
17 May 2000), art. 12.

230. Agreement Between the Federal Republic of Germany and the Republic of India for the Promotion and
Protection of Investments, 10 July 1995 (entered into force 13 July 1998), art. 12.

231. Agreement Between the Government of the Republic of India and the Government of the Republic of
Korea on the Promotion and Protection of Investments, 26 February 1996 (entered into force 5 July
1996), art. 10(2).

232. Agreement Between the State of Kuwait and the Republic of India for the Encouragement and Reciprocal
Protection of Investment, 27 November 2001 (entered into force 28 June 2003), art. 14(2).

233. Agreement Between the Government of the Republic of India and the Government of Malaysia for the
Promotion and Protection of Investments, 1 August 1995 (entered into force 12 April 1997), art. 10(2).

234. Agreement Between the Government of the Republic ofMauritius and the Government of the Republic of
India for the Promotion and Protection of Investments, 4 September 1998 (entered into force 20 June
2000), art. 11.

235. Agreement Between the Republic of India and the Kingdom of the Netherlands for the Promotion and
Protection of Investments, 6 November 1995 (entered into force 1 December 1996), art. 12.

236. Agreement Between the Government of the Republic of India and the Government of the Italian Republic
for the Promotion and Protection of Investments, 13 November 1995 (entered into force 26 March
1998), art. 12.

237. Agreement on the Promotion and the Reciprocal Protection of Investments Between the Republic of
India and the Kingdom of Spain, 30 September 1997 (entered into force 15 December 1998), art. 13.
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health exceptions in two of its BITs: Mauritius-Pakistan238 and Singapore-Pakistan.239

Sri Lanka has a public health-related exception in only its China-Sri Lanka BIT.240

Bangladesh and Nepal have no public health exceptions in their BITs.241 For the
purposes of simplicity, an analysis will be made of different “public health-related
provisions” separately; the approach for such a study will be as follows:

1. Prevention of disease and pests;

2. Prevention of disease and pests in animals and plants;

3. Public health; and

4. Other formulations.

1. Prevention of disease and pests
This kind of formulation appears in five BITs of South Asian countries.242 All of these
BITs, except in one case,243 use “necessary” as a nexus requirement link. TheKuwait-India
BIT sets a higher threshold as it provides for the prevention of disease and pests as a specific
measure in circumstances of extreme emergency, apart from using “necessary” as a nexus
requirement link. It is also pertinent to note here that this formulation does not provide for
the bearer of the disease—human or animal. Thereby, it sets the threshold lower than any
other provision that makes any such distinction. Therefore, a broad meaning can be given
to this formulation so as to include both humans and animals in cases of disease.

2. Prevention of disease and pests in animals and plants
This kind of formulation appears in eleven South Asian BITs.244 Six of these BITs use
“necessary” as a nexus requirement link;245 four of them use “directed to”;246 and one
of them uses “to” as a nexus requirement link.247 It is obvious that “necessary” is more

238. Agreement Between the Government of the Republic of Mauritius and the Government of the Islamic
Republic of Pakistan for the Promotion and Reciprocal Protection of Investments, 3 April 1997 (entered
into force 3 April 1997), art. 12.

239. Agreement Between the Government of the Republic of Singapore and the Government of the Islamic
Republic of Pakistan on the Promotion and Protection of Investments, 8March 1995 (entered into force
4 May 1995), art. 11.

240. Agreement Between the Government of the Democratic Socialist Republic of Sri Lanka and the
Government of the People’s Republic of China on the Reciprocal Promotion and Protection of
Investments, 13 March 1986 (entered into force 25 March 1987), art. 11.

241. See Table 3. This study does not take account of the NPM provisions with limited scope, as there are
instances where Nepal is found to have a limited scope NPM provision in one of its BITs having public
health exception. However, Bangladesh does not have any public health exception in any of its NPM
provisions.

242. Australia-India BIT, BLEU-India BIT, Denmark-India BIT, Malaysia-India BIT, and Kuwait-India BIT.
243. BLEU-India BIT; it uses “for” as a nexus requirement link.
244. Bosnia and Herzegovina-India BIT, Czech-India BIT, France-India BIT, Germany-India BIT, Korea-India

BIT, Mauritius-India BIT, Netherlands-India BIT, Italy-India BIT, Mauritius-Pakistan BIT, Singapore-
Pakistan BIT, and China-Sri Lanka BIT.

245. Bosnia and Herzegovina-India BIT, Czech-India BIT, France-India BIT, Germany-India BIT, Korea-India
BIT, and Netherlands-India BIT.

246. Mauritius-India BIT, Mauritius-Pakistan BIT, Singapore-Pakistan BIT, and China-Sri Lanka BIT.
247. Italy-India BIT.
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stringent, as it sets a higher threshold than “directed to” or “to” as a nexus requirement
link. In terms of which is more stringent, a “necessary” > “directed to” > “to” kind of
formulation can be made. It is also pertinent to mention here that the word “disease” in
this formulation is used only for animals. Thus it leaves human health issues unaddressed.

3. Public health
This formulation can be found in four BITs of South Asian countries.248 All of these
four BITs use “directed to” as a nexus requirement link; which means states will not
have to prove that measures taken by them were necessary. It means that states will
have more regulatory latitude in cases of public health.

4. Other formulations
The India-Colombia BIT uses the language “to protect human, animal, plant life or
health”, and the India-Spain BIT uses “in circumstances of extreme emergency posing a
threat to the life or health of human beings, animals or plants”. The India-Colombia
BIT uses the language of GATT Article XX(b).249 It covers a wide range of items. It
takes into consideration the life and health issues of humans, animals, and plants. Here,
life and health terms need some discussion. Protection of life means protection of both
life and limb from any possible threat. Health may or may not fall under this category.
Also, the phrase “life or health” means that proving either a life threat or a health
threat will justify the action taken by the state. Thus, this type of formulation covers in
itself a broad range of life- and health-related aspects. The same interpretation can be
made for the public health exception in the Spain-India BIT, wich uses the phrase “life
or health”; but the Spain-India BIT also sets a higher threshold for the measures, as it
says that measures should be taken only in circumstances of extreme emergency.

There are 400million poor people in South Asia,250 and it is a well-established notion
that poverty creates ill-health because it forces people to live in environments that make
them sick, without decent shelter, clean water, or adequate sanitation.251 Sometimes, due
to external or internal factors, endemic diseases like Ebola, swine flu, bird flu, and so on
spread in public, creating panic among people. And the section of society which gets most
affected by these endemic diseases are the poor. Therefore, it is suggested that the host state
should maintain maximum regulatory latitude in the area of public health in the BIT itself.

D. Circumstances of Extreme Emergency

Ranjan argues that circumstances of extreme emergency (CEE), in stricto sensu, is
not a permissible objective,252 as CEE refers only to the circumstances and not the
objective sought. However, this paper defers from the analysis made by Ranjan on this

248. Supra note 246.
249. Supra note 102.
250. “South Asia: The End of Poverty” (14 April 2015), online: The World Bank <http://web.worldbank.org/

WBSITE/EXTERNAL/COUNTRIES/SOUTHASIAEXT/0,,contentMDK:20969099~pagePK:146736~
piPK:146830~theSitePK:223547,00.html>.

251. “Poverty and Health” (14 April 2015), online: World Health Organisation <http://www.who.int/hdp/
poverty/en/>.

252. Ranjan, supra note 2 at 42.
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because the word “circumstances” itself leaves space for any permissible objective term
to fall under its purview. For example, the absence of a public health exception or any
other permissible objective in an NPM provision can be covered by a CEE permissible
objective, subject to the fulfilment of the conditions of “extreme” and “emergency”.
Therefore, this paper would label CEE as the “jack of all permissible objectives”, as it
may perform the function of all other permissible objectives absent in BITs, thus
providing the host state with the maximum discretion and regulatory latitude.
Limitations on CEE, i.e. the burden on the host state to prove the existence of
circumstances of “extreme emergency”, will have to be examined on a case-by-case
basis. Also, the deference of standard of review to a host state may make the task of
proving the existence of “extreme emergency” easier for the host state.

In the context of South Asia, in India CEE are found in sixty-two of its BITs.253

However, the India-Uzbekistan254 and India-Italy BITs255 use a lower level of threshold,
as they provide for “national emergency” and “emergency”, respectively, i.e. without the
prefix “extreme” in it.256Bangladesh in two of its BITs use CEE as a permissible objective:
India-Bangladesh257 and Uzbekistan-Bangladesh.258 However, the Uzbekistan-
Bangladesh BIT uses only the word “emergency” and not CEE.259 Thus, it provides a
lower degree of threshold to the host state. Nepal, in its Finland-Nepal BIT,260 uses the
phrase “other emergency in international relations”. This can be interpreted to include a
wide range of scenarios; however, it will depend mainly on the nature of the standard of
review. Sri Lanka in its India-Sri Lanka BIT261 uses CEE as a permissible objective.

E. Morality

Two South Asian BITs contain morality as a permissible objective: Turkey-
Bangladesh262 and Qatar-India.263 The phrasing in the Turkey-Bangladesh BIT264

253. See Table 3.
254. Agreement on Reciprocal Protection and Promotion of Investments Between the Government of the

Republic of India and the Government of the Republic of Uzbekistan, 18 May 1999 (entered into force
28 July 2000), art. 13(2).

255. Art. 12, India-Italy BIT.
256. Ranjan, supra note 2 at 43.
257. Agreement Between the Government of the Republic of India and the Government of the People’s

Republic of Bangladesh for the Promotion and Protection of Investments, 2 February 2009 (entered into
force 7 July 2011).

258. Agreement Between the Government of People’s Republic of Bangladesh and the Government of
Republic of Uzbekistan on Reciprocal Protection and Promotion of Investments, 18 July 2000 (entered
into force 24 January 2001), art. 11.

259. Ibid.
260. Agreement Between the Government of Republic of Finland and the Government of Nepal on the

Promotion and Protection of Investment, 3 February 2009 (entered into force 28 January 2011).
261. Agreement Between the Government of the Democratic Socialist Republic of Sri Lanka and the

Government of the Republic of India for the Promotion and Protection of Investment, 22 January 1997
(entered into force 13 February 1998).

262. Agreement Between the Republic of Turkey and the People’s Republic of Bangladesh Concerning the
Reciprocal Encouragement and Protection of Investments, 12 November 1987 (entered into force
21 June 1990).

263. Agreement Between theGovernment of the Republic of India and theGovernment of the State ofQatar for the
Reciprocal Promotion and Protection of Investments, 4 April 1999 (entered into force 15 December 1999).

264. Art. 10 “… maintenance of public order and morals …”, Turkey-Bangladesh BIT.
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bears some resemblance with GATS Article XIV(a)265 and GATT Article XX(a)266.
However, what is interesting here is the text of the Qatar-India BIT, which provides
for “morality affecting public order”.267 It means morality as an exception can
only be invoked when it affects the public order of that country. As it is very hard to
prove that there is a violation of the morality norms of a country, the provision
is very stringent. This provision requires not only evidence of morality violation but
also proof of the breach of public order, and furthermore requires evidence that this
breach of public order has taken place solely because of morality issue(s) in a country.
This is definitely very stringent and it makes invoking the morality defence almost
impossible.

In the US-Gambling case,268 the WTO panel analyzed the definition of
“public morality” as “standards of right and wrong conduct maintained by or on
behalf of a community or nation”,269 and “the content of these concepts for members
can vary in time and space, depending upon a range of factors, including prevailing
social, cultural, ethical and religious values”.270 In the China Audio-visual case,271

the appellate tribunal accepted that even restrictions on the trading rights of
China in violation of China’s accession protocol can be considered as a violation
of “public morality”; thus, the tribunal gave a very broad meaning to public
morality.272 In the EU-Seal Ban case,273 the appellate body even went to the
extent of accepting arguments put forward by the EU that the ban on seal imports to
the EUwas justified under Article XX(a) of GATT as it clearly addresses the morality of
persons in EU territory consuming seal products from inhumane commercial hunts.274

To ascertain the meaning of “public morality” from commonly accepted objective
evidence is not only difficult but also seemingly impossible because of social, cultural,
political, and economic differences between different jurisdictions and regions.275

265. GATS, supra note 103, art. XIV(a).
266. GATT, supra note 102, art. XX(a).
267. Art. 11(2), Qatar-India BIT.
268. United States—Measures Affecting the Cross-Border Supply of Gambling and Betting Services, WTO

Appellate BodyReport, para. 5, 296,WT/DS285/AB/R (2005);United States—Measures Affecting the Cross-
Border Supply of Gambling and Betting Services, Panel Report, para. 1.1, 3.278, WT/DS285/R (2004).

269. United States–Measures Affecting the Cross-Border Supply of Gambling and Betting Services, supra note
268 at para. 6.465.

270. US—Measures Affecting the Cross-Border Supply of Gambling and Betting Services, WTO Doc
WT/DS285/R (2004) at para. 6.461 [US—Gambling].

271. China—Measures Affecting Trading Rights and Distribution Services for Certain Publications and
Audiovisual Entertainment Products, WTO Appellate Body Report, WTO Doc WT/DS363/AB/R,
AB-2009-3 (2009).

272. Ibid., at 332. However, the Appellate Body later rejected it as there was an alternative available for China.
273. WTO European Communities-Measures Prohibiting The Importation And Marketing Of Seal Products,

22 May 2014, WT/DS400/AB/R, AB-2014-1,3
274. EU-Seal Ban case, ibid., at para. 6.1.c.ii-iii; Rob HOWSE, Joanna LANGILLE, and Katie SYKES,

“Sealing the Deal: The WTO’s Appellate Body Report in EC—Seal Products” (4 June 2014), online:
American Society of International Law <http://www.asil.org/insights/volume/18/issue/12/sealing-deal-
wto%E2%80%99s-appellate-body-report ec%E2%80%93-seal-products>.

275. Jeremy C. MARWELL, “Trade and Morality: The WTO Public Morals Exception After Gambling”
(2006) 81 New York University Law Review 802 at 805; Steve CHARNOVITZ, “The Moral Exception
in Trade Policy” (1997) 38 Virginia Journal of International Law 689; Christoph T. FEDDERSEN,
“Focusing on Substantive Law in International Economic Relations: The Public Morals of
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Therefore, it is submitted that every country should have some leeway to decide what is
moral according to its own domestic values.

F. International Peace and Security (IPS)

In South Asia, IPS appears in four BITs: India-Colombia, US-Bangladesh, Turkey-
Bangladesh, and US-Sri Lanka. The India-Colombia BIT clearly states that obligations
are in the context of the UN Charter.276 The rest of the BITs do not refer to the UN
Charter as such, but states “maintenance or restoration of international peace or
security”.

It is generally understood that this exception refers to obligations under the
UN Charter.277 Basically, it saves states from the paradoxical situation that is
created by the complex dynamics of interstate relationships; e.g. if a state undertakes a
measure owing to a Security Council resolution and thereby affects the investor, it
would simply mean a contradiction between the obligations of a state to the UN and
the obligations of that state in its BITs. Although, according to Article 103 of
the UN Charter,278 obligations to the UN have supremacy over any other obligation in
international law, it would still leave the question of the obligations of a state to an
investor unanswered. This exception attempts to create a balance between the obli-
gations of a state to the UN, on the one hand, and the obligations in its BITs, on the
other hand. It basically says states will not be held responsible for a breach of their
obligations under their BITs if they were working under obligations created by the UN.
Thus, South Asian countries should incorporate provisions like this so as to avoid any
chance of being caught up in a conflict of different norms.

GATT’s Article XX (a) and ‘Conventional’ Rules of Interpretation” (1998) 7 Minnesota Journal of
Global Trade 75.

276. Art. 13(5)(d) of India-Colombia BIT.
277. Burke-White and Staden, supra note 1 at 355; OECD Multilateral Agreement on Investment,

Commentary to the Consolidated Text, 41, OECD Doc. DAFFE/MAI(98)8/REV1 (22 April 1998),
online: <http://www1.oecd.org/daf/mai/pdf/ng/ng988r1e.pdf>.

278. Art. 103, “In the event of a conflict between the obligations of the Members of the United Nations under
the present Charter and their obligations under any other international agreement, their obligations
under the present Charter shall prevail”, UN Charter; for a detailed study on art. 103, Rudolf
BERNHARDT, “Article 103” in Bruno SIMMA, The Charter of the United Nations—A Commentary,
2nd edn, vol. II (Oxford: Oxford University Press, 2002), at 1292; Rain LIIVOJA, “The Scope of the
Supremacy Clause of the United Nations Charter” (2008) 57 International and Comparative Law
Quarterly 583–612; Robert KOLB, “Does Article 103 of the Charter of the UnitedNations ApplyOnly to
Decisions or Also to Authorizations Adopted by the Security Council?” (2004) 64 Zeitschrift fur
auslandisches offentliches Recht und Volkerrecht 21–35; Bardo FASSBENDER, “The United Nations
Charter as Constitution of the International Community” (1997) 36 Columbia Journal of Transnational
Law 529; Separate Opinion of Vice-President Ammoun, Legal Consequences for States of the Continued
Presence of South Africa in Namibia (South West Africa) Notwithstanding Security Council Resolution
276 (1970), Advisory Opinion, [1971] I.C.J. Rep 16; Derek BOWETT, “The Impact of Security Council
Decisions on Dispute Settlement Procedures” (1994) 5 European Journal of International Law 89;
Alexander ORAKHELASHVILI, “The Impact of Peremptory Norms on the Interpretation and
Application of United Nations Security Council Resolutions” (2005) 16 European Journal of
International Law 59 at 88; R (Al-Jedda) v. Secretary of State for Defence [2007] U.K.H.L. 58.
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G. Miscellaneous

Miscellaneous exceptions have been found in the BITs of South Asian countries. These
are listed in Table 7.

With this, a detailed enquiry into the permissible objectives used in the BITs of the
South Asian countries has been completed. The next section will examine the nexus
requirement links.

iv. nexus requirement links (nrls)
As has already been discussed in Section II, the “nexus requirement link” assumes
importance in determining the degree of connection between the measures taken and
the objective sought by the host state. Different South Asian BITs use different NRLs,
and these different phrases have different meanings. Therefore, studying these NRLs is

Table 7. Other miscellaneous permissible objectives

Permissible objective BITs Remarks

Tax India-Colombia279 Tax matters have been expressly excluded from the
purview of the BITs.

Investment through
illegal activities

India-Colombia280 No protection under BIT when investment is derived
from illegal activities.

Financial services for
prudential reasons

India-Colombia281 States are free to take reasonable measures for the
wellbeing of their economies; thosemeasures shall not be
considered as violating the obligations under the BIT.

Vital interests India-Uzbekistan
BIT282

This is a broad exception which can cover not only
security but also non-security issues.

Armed conflict India-Italy BIT283 This can be considered as related to security interests.
National emergency India-Italy BIT284 This is a broad exception which can cover not only

security but also non-security issues.
Civil disturbance India-Italy BIT285 This has already been discussed in Section III.B.
Environment India-Colombia

BIT286
This is the only BIT in the South Asian region which
specifically provides for the protection of the
environment. Resembles Article XX of GATT.

National interest China-Sri Lanka
BIT287

This is a broad exception which can cover not only
security but also non-security issues that might affect
the interests of a nation.

279. Art. 13(1).
280. Art. 13(2).
281. Art. 13(3).
282. Art. 13(2).
283. Art. 12.
284. Art. 12.
285. Art. 12.
286. Art. 13(5)(c).
287. Art. 11.
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important in helping us to understand their impact and effects on these BITs. These
NRLs shall be studied under two broad headings:

A. “Necessary” as NRL; and

B. Non-“Necessary” as NRL.

A. “Necessary” as NRL

Twenty-two South Asian BITs use “necessary” as a NRL;288 out of these, India has
“necessary” NRLs in eighteen BITs,289 Bangladesh has them in two BITs,290 and Sri
Lanka and Nepal both have “necessary” in one BIT.291 Necessity serves two purposes.
First, it creates a fine balance between an investor’s interests and the state’s interest.
Second, it distinguishes between legitimate state actions and illegitimate state actions
that are taken as an instrument of protectionism.292 This NRL has acquired significance
against the background of interpretations taken by different tribunals while deciding the
ISDS cases against Argentina for the measures taken by it during its economic crisis.293

Tribunals in CMS v. Argentina,294 Sempra v. Argentina,295 and Enron v. Argentina296

conflated the meaning of “necessity” under customary international law (CIL) with the
meaning of “necessary” under Article XI of the US-Argentina BIT. Also, those tribunals
did not provide any legal justification for such interpretative methodologies. The annul-
ment committees of those tribunals criticized the approaches taken by the tribunals. The
CMS annulment committee297 in fact went to the extent of saying that the tribunalmade a
manifest error of law by conflating two concepts.298

288. See Table 4.
289. Ibid.
290. Ibid.
291. Ibid.
292. Benn MCGRADY, “Necessity Exceptions in WTO Law: Retreaded Tyres, Regulatory Purpose and

Cumulative Regulatory Measures” (2008) 12 Journal of International Economic Law 153 at 154.
293. Jim SAXTON, “Argentina’s Economic Crisis: Causes and Cures” (June 2003) Joint Economic

Committee United States Congress; José E. ALVAREZ and Kathryn KHAMSI, “The Argentine Crisis
and Foreign Investors: A Glimpse into the Heart of the Investment Regime” (2008/2009) Yearbook on
International Investment Law and Policy 379, online: Columbia Centre on Sustainable Investment
<http://www.vcc.columbia.edu/pubs/documents/Alvarez-final_000.pdf>; Institute for International Law
and Justice Working Paper 2008/5; William W. BURKE-WHITE, “The Argentine Financial Crisis: State
Liability under BITs and the Legitimacy of the ICSID System” (2008) 3 Asian Journal of International
Health Law and Policy 199; Burke-White and Staden, supra note 1; Michael WAIBEL, “Two Worlds of
Necessity in ICSID Arbitration: CMS and LG&E” (2007) 20 Leiden Journal of International Law 637;
Sarah SCHILL, “The ‘Necessity Defense’ and the Emerging Arbitral Conflict in its Application to the U.S-
Argentina Bilateral Investment Treaty” (2007) 13 Law and Business Review of the Americas 547; Stephen
W. SCHILL, “International Investment Law and Host State’s Power to Handle Economic Crises—
Comment on the ICSID Decision in LG&E v. Argentina” (2007) 24 Journal of International Arbitration
265; and David FOSTER, “Necessity Knows no Law!—LG&E v. Argentina” (2006) 9 International
Arbitration Law Review 149.

294. CMS, supra note 13.
295. Sempra, supra note 13.
296. Enron, supra note 13.
297. CMS Annulment, supra note 13.
298. Ibid., at para. 131.
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However, these cases are just one set of class of cases which adopted different
methodologies for interpreting the term “necessary”. The tribunal in LG&E v.
Argentina299 first justified Argentina’s measures under Article 11 of the
US-Argentina BIT, and then again tried to support it under Article 25 of Draft
Articles on State Responsibility, as in CIL. Though it tried to maintain the
distinction between customary claim and treaty claim, it failed to clarify the
precise content of Article 11 of the US-Argentina BIT, and thereby fell short of
giving reasons for supporting a specific treaty norm with a more general customary
norm. The tribunal in Continental Casualty v. Argentina300 rejected the
suggested equivalence between Article 11 of the US-Argentina BIT and the CIL defence
of necessity.301 It held that the term “necessary” should be interpreted in line
with GATT and WTO case-law.302 In this way, the tribunal in this case moved
away from the “no other means available” test to the WTO’s “least restrictive alter-
native” test.303

This shows that there is great degree of divergence amongst the tribunals on the
meaning of “necessary”. With respect to South Asia, in all twenty-two BITs where a
“necessary” NRL has been found, there is no definition of the term “necessary”.
The absence of any concrete definition of “necessary” in the treaty exception
would anyway force the tribunals to look for the meaning of “necessary” elsewhere.
Thus, it is suggested here that arbitral tribunals, while interpreting “necessary”,
instead of engaging in finding the balance between the benefits of regulatory
measures and the impact on investment by these measures, should try to look into the
aspect of whether or not any less restrictive measure is available (the least-restrictive-
alternative test).304When such a less restrictive measure is available, measures taken by
host states shall be said to be not “necessary”. Therefore, in the context of South Asian
BITs, “necessary” can be interpreted by relying on the WTO jurisprudence that was
used in the Continental Casualty case. This approach is suitable for the South Asian
region; not only will it prevent any excessive restriction on foreign investments from
host states, it will also serve the regulatory power of these countries better. This is
because arbitral tribunals would focus more on finding whether or not a less restrictive
measure is available than on questioning the regulatory objective.305 This can
help South Asian countries significantly, as the question of harm done to investments
will shift from the intent of the government or state to the availability of any less
restrictive measure. With this, a study of Non-“Necessary” NRLs will be made in the
following section.

299. LG&E (decision on liability), supra note 13.
300. Continental, supra note 13.
301. Ibid., para. 168.
302. Ibid., para. 85.
303. William W. BURKE-WHITE and Andreas von STADEN, “Private Litigation in a Public Law Sphere:

The Standard of Review in Investor-State Arbitrations” (2010) 35 Yale Journal of International Law
283, 325.

304. Ranjan, supra note 2 at 50.
305. Ibid.
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B. Non-“Necessary” NRLs

Non-“necessary” NRLs include every other NRL except “necessary” NRLs. In this
section a study will be made in respect of only those NRLs which are found in the BITs
of South Asian countries. These are as follows:

1. For
“For” is found in fifty-one BITs of South Asian countries.306 It is one of the most lenient
nexus standards found in the BITs of South Asian countries. Such a formulation, at
least in its ordinary meaning, suggests a relatively thin nexus, under which measures
would appear to be permissible as long as they merely further a permissible
objective.307

2. Directed to
This type of formulation is found in four BITs of South Asia.308 This suggests that actions
are permissible as long as they are intended by the government to further a legitimate end.

3. Relating to
This is found in just one BIT of South Asia.309 It simply involves an examination of
whether the “means” and “ends” of the measure are reasonably related.310 In other
words, there must be “a close and genuine relationship of ends and means”.311 That is,
based on an analysis of the text of the measure itself, it must be determined whether the
design and structure of the measure are closely related to the goal of the measure.312

4. To
“To” is found in three BITs of South Asia.313 It provides a comparatively thin nexus
between the measures taken and the objective sought. It provides much deference to the
host state in this regard, as states only have to show that the measures taken were under
the scope of one of the permissible objectives; no further justification of measures
would be necessary.

5. In pursuance of
There is only one BIT in South Asia which provides for this type of formulation.314 The
ordinary meaning of pursuance is “engagement in an activity or course of action”; it
basically assumes that the state already has some existing obligation in international
law in general, apart from treaty obligations. Therefore, it lays down such a

306. See Table 4.
307. Burke-White and Staden, supra note 1 at 342.
308. See Table 4.
309. India-Colombia BIT.
310. Simon LESTER, Bryan MERCURIO, and Arwel DAVIES, World Trade Law: Text, Material and

Commentary, 2nd edn (Oxford: Hart Publishing, 2012) at 368.
311. Appellate Body Reports, US—Shrimp, para. 136; China—Raw Materials, para. 355; China Rare Earth

Appellate Body Report, para. 5.105.
312. See supra note 311.
313. See Table 4.
314. India-Colombia BIT.
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formulation which can harmoniously resolve the conflict between two different obli-
gations of a state under international law.

Thus, it can be seen that there are in total six NRLs that are used in the BITs of South
Asian countries.315 Most prevalent among them is the “for”NRL, and then comes the
“necessary”NRL. Having “for” as a NRL gives states some leeway to take regulatory
measures without much difficulty in justifying their action, which seems to be a
reasonable choice for these countries.

v. conclusion

The importance of NPM provisions lies in the fact that they grant host states sufficient
regulatory latitude in cases of extreme circumstances to pursue their non-investment
policy objectives. In fact, NPM provisions are not only important but also the most
effective device to ensure adequate regulatory space for host states.

However, the study done in this paper shows that NPM provisions are not ade-
quately present in the BITs of these countries. Except for India, other countries have
incorporated this provision in only a few of their BITs. This approach is confusing in
the sense that these countries have included this provision in some of their BITs;
therefore not including NPM provisions in their other BITs is difficult to understand.
Therefore, it is suggested that these countries should include NPM provisions in their
BITs more frequently in order to ensure sufficient regulatory latitude while pursuing
non-investment policy objectives.

The in-depth analysis of NPM provisions made in Section II also gives surprising
results; regarding permissible objectives, important public policy objectives like public
health, environment, public order, and so on have been found in only very few
instances. This region, as argued in Section III, is already surrounded by many regional
problems. Against this background, it is argued here that countries in this region must
specify terrorism, financial crises, or even situations of natural calamities as part of ESI
in their NPM provisions. It is also submitted that all South Asian countries should
include public health exceptions in all of their BITs. South Asian countries should also
include CEE as a permissible objective in their BITs, as it may include in its scope any
type of permissible objective that the states might not have been able to include in the
NPM provisions while negotiating or drafting. This situation of having few or no
permissible objectives dealing with issues like public health, environment, public order,
and so on pushes states to the edge of facing BIT claims in cases of default. Thus, it is
submitted that these countries should include at least those permissible objectives
which are important from a South Asian perspective.

Self-judging clauses are important as they provide the host state with the discretion
to assess cases of emergency. In this respect, South Asian BITs seem to have completely
ignored the importance of these clauses. Of all the BITs signed by these countries, as
studied in this paper, only one contains a self-judging clause. The other BITs contain
only non-self-judging clauses. This cannot be considered an acceptable situation as it

315. See Table 4.
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deprives the state of the ability to assess emergency situations. As the meaning of
emergency situations may vary from country to country, it is considered best for the
country to assess the situation on its own. Thus, it is submitted that South Asian
countries must incorporate self-judging clauses in their BITs.

On the issue of nexus requirement links, not many South Asian countries have
“necessary” as a nexus requirement link. This nexus requirement link imposes a very
high threshold on the host state to justify its measures taken in the pursuit of non-
investment policy objectives. In this sense, it is good that it is not found in many BITs of
South Asian countries, as these countries will not have to satisfy its high threshold
requirement. A lesson must be learnt from the events which took place in the Argentine
crisis and its aftermath. Thus, it is submitted that South Asian countries may avoid or
ignore phrases like “necessary”—which impose a high threshold of proving the
necessity of state actions—while engaging in BIT negotiations.

As all the countries in this region are developing countries, it would be better for
South Asian countries to learn from the Argentine crisis and prepare beforehand for
any future problem, rather than waiting for problems to arise and then reacting to
those situations.

With this, it is suggested here that South Asian countries must renegotiate their
existing BITs so as to incorporate NPM provisions, and these countries must also strive
to incorporate NPM provisions in their future BITs.
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$1 ,148,5< ,172 7+( 6&23( 2) 0)1
3529,6,216 ,1 %,/$7(5$/
,19(670(17 75($7,(6

$PLW .XPDU 6LQKD

,1752'8&7,21 ��������������������������������������������������������������������������� ���
,� 0)1 $33/,&$7,21� ,17(51$/ 0($685(6 ��������������������������� ���
$� 5HOHYDQW &RPSDUDWRUV IRU WKH 3XUSRVH RI (VWDEOLVKLQJ
'LVFULPLQDWLRQ ����������������������������������������������������������������������� ���
%� &RQWH[WXDOL]LQJ WKH 'LVFRXUVH������������������������������������������ ���

,,� 0)1 $33/,&$7,21� (;7(51$/0($685(6������������������������� ���
$� 7KH 7DOH RI 7ZR &DVHV ������������������������������������������������������ ���
�� $PEDWLHORV &ODLP����������������������������������������������������������� ���
�� $QJOR�,UDQLDQ 2LO &R� &DVH ������������������������������������������� ���

%� ,QYHVWPHQW 7ULEXQDOV�������������������������������������������������������� ���
�� (PLOLR $JXVWtQ 0DIIH]LQL Y� 7KH .LQJGRP RI 6SDLQ���� ���
�� :KLWH ,QGXVWULHV $XVWUDOLD /WG� Y� 7KH 5HSXEOLF RI ,QGLD
��������������������������������������������������������������������������������������������� ���
�� ,FNDOH ,QVDDW Y� 7XUNPHQLVWDQ ������������������������������������� ���

&� 6FKRODUO\ &RQWULEXWLRQV���������������������������������������������������� ���
�� (FRQRPLF 5DWLRQDOH�������������������������������������������������������� ���
�� 1RQ�(FRQRPLF 5DWLRQDOH ����������������������������������������������� ���

,,,� ,17(535(7$7,21 2) 0)1 3529,6,216������������������������������ ���
$� 9&/7 $UWLFOH ������������������������������������������������������������������� ���

 $VVLVWDQW 3URIHVVRU� )DFXOW\ RI /DZ� 8QLYHUVLW\ RI 'HOKL� 'HOKL� 7KH
DXWKRU FDQ EH UHDFKHG DW DGY�DPLWNUVLQKD#JPDLO�FRP� , DP JUDWHIXO WR P\
FROOHDJXH DQG IULHQG� 3URIHVVRU +DULV -DPLO� IRU KLV UHYLHZ RI WKH HDUOLHU
GUDIWV RI WKLV DUWLFOH� +LV FRPPHQWV ZHUH YHU\ KHOSIXO� , DP DOVR WKDQNIXO WR
P\ IULHQGV� 3URIHVVRU 3XVKNDU $QDQG DQG 0V� 9DUVKD 6LQJK� IRU RXU GLVFXV�
VLRQV RQ WKLV WRSLF� 7KH YLHZV H[SUHVVHG LQ WKLV DUWLFOH� DV ZHOO DV DQ\ HUURUV
RU RPLVVLRQV� DUH WKH UHVSRQVLELOLW\ RI WKH DXWKRU� , DP DOVR WKDQNIXO WR DOO WKH
HGLWRUV RI WKH %URRNO\Q -RXUQDO RI ,QWHUQDWLRQDO /DZ IRU WKHLU VXSSRUW DQG
UHYLHZ RI WKLV DUWLFOH� /DVWO\� , GHGLFDWH WKLV DUWLFOH WR P\ DOPD PDWHU� 6RXWK
$VLDQ 8QLYHUVLW\� 1HZ 'HOKL DQG LWV )DFXOW\ RI /HJDO 6WXGLHV�
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%� $UWLFOH �� RI 9&/7������������������������������������������������������������� ���
&� 0)1 3URYLVLRQV DV 3ULPDU\ 5XOHV 8QGHU 6WDWH
5HVSRQVLELOLW\ ������������������������������������������������������������������������� ���
'� 3ULQFLSOH RI $FTXLHVFHQFH LQ ,QWHUQDWLRQDO /DZ ������������� ���
(� 1RQ�SURKLELWLRQ GRHV QRW 1HFHVVDULO\ PHDQ 3HUPLVVLRQ ���

,9� 7+( 352%/(06 %2552:,1* 0)1 3529,6,216 &5($7( �� ���
$� 7KH -XULVGLFWLRQ RI ,QYHVWPHQW 7ULEXQDOV����������������������� ���
%� 7UHDW\ 6KRSSLQJ ���������������������������������������������������������������� ���
&� )UHH�ULGHUV LQ WKH %,7 5HJLPH" ���������������������������������������� ���

9� (;$03/(6 2) 5(&(17 67$7( %(+$9,25� /(; /(*(
)(5(1'$" ����������������������������������������������������������������������������������� ���
$� 7KH ,QGLDQ 0RGHO %,7 ������������������������������������������������������ ���
%� 7KH 'UDIW 1HWKHUODQGV 0RGHO %,7 DQG $XVWUDOLD�
,QGRQHVLD &(3$��������������������������������������������������������������������� ���

9,� ,6 0)1 ,17(535(7$7,21 3$7+ '(3(1'(17"������������������� ���
&21&/86,21������������������������������������������������������������������������������� ���

,1752'8&7,21� 7+( 0($1,1* $1' 6&23( 2)0)1 3529,6,216
KH FRQVWDQWO\ HYROYLQJ MXULVSUXGHQFH DQG XQLTXH QDWXUH
RI LQWHUQDWLRQDO LQYHVWPHQW ODZ KDYH H[SRVHG WKLV ILHOG WR

ODWLWXGLQDULDQ LQWHUSUHWDWLRQV�� 7KHVH LQWHUSUHWDWLRQV DUH VR
YDULHG LQ QDWXUH WKDW LW LV GLIILFXOW WR ILQG GHFLVLRQV RU OLWHUDWXUH
KDYLQJ JHQHUDO DFFHSWDELOLW\�� 7KLV DUWLFOH GHDOV ZLWK RQH VXFK
LVVXH� WKH VFRSH RI 0RVW )DYRXUHG 1DWLRQ �0)1� SURYLVLRQV LQ
%LODWHUDO ,QYHVWPHQW 7UHDWLHV �%,7V��
&RQWLQXLQJ WKH GHEDWH DERXW WKH VFRSH RI 0)1 SURYLVLRQV LQ

%,7V� ZKLFK ZDV LQLWLDWHG E\ )DFXQGR 3HUH]�$]QDU�� 6LPRQ

�� 7RQ\ &ROH� 7KH %RXQGDULHV RI 0RVW )DYRUHG 1DWLRQ 7UHDWPHQW LQ ,Q�
WHUQDWLRQDO ,QYHVWPHQW /DZ� �� 0,&+� -� ,17·/ /� ���� ��� �������

�� ,G�
�� 6HH JHQHUDOO\ )DFXQGR 3HUH]�$]QDU� 7KH 8VH RI 0RVW�)DYRXUHG�1DWLRQ

&ODXVHV WR ,PSRUW 6XEVWDQWLYH 7UHDW\ 3URYLVLRQV LQ ,QWHUQDWLRQDO ,QYHVWPHQW
$JUHHPHQWV� �� -� ,17·/ (&21� /� ��� �������

7
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%DWLIRUW� DQG -� %HQWRQ +HDWK�� WKLV DUWLFOH SULPDULO\ GHDOV
ZLWK WKH VFRSH RI 0)1 SURYLVLRQV LQ WKH %,7 UHJLPH� 7KLV DUWL�
FOH FKDOOHQJHV WKH ´FRQYHQWLRQDO ZLVGRPµ� RI XVLQJ 0)1 SURYL�
VLRQV WR LPSRUW RU ERUURZ SURYLVLRQV IURP D WKLUG�SDUW\ %,7��
%HIRUH PRYLQJ WR WKH LVVXHV GLUHFWO\� LW LV LPSRUWDQW WR XQGHU�

VWDQG WKH PHDQLQJ DQG LPSRUWDQFH RI 0)1 SURYLVLRQV LQ %,7V
LQ JHQHUDO� 7KH 0)1 SURYLVLRQ� ZLWKRXW D GRXEW� LV DQ
LQVWUXPHQW RI QRQ�GLVFULPLQDWLRQ�� ,W HQVXUHV WKDW DOO IRUHLJQ

�� 6HH JHQHUDOO\ 6LPRQ %DWLIRUW 	 -� %HQWRQ +HDWK� 7KH 1HZ 'HEDWH RQ
WKH ,QWHUSUHWDWLRQ RI 0)1 &ODXVHV LQ ,QYHVWPHQW 7UHDWLHV� 3XWWLQJ WKH %UDNHV
RQ 0XOWLODWHUDOL]DWLRQ� ��� $0� -� ,17·/ /� ��� �������

�� ´&RQYHQWLRQDO :LVGRPµ LQ UHIHUHQFH WR 0)1 SURYLVLRQV LV XVHG WR GH�
VFULEH WKH VFRSH RI 0)1 FODXVHV WR ERUURZ SURYLVLRQV IURP WKLUG�SDUW\ %,7V�
)RU PRUH RQ WKLV� VHH %DWLIRUW 	 +HDWK� VXSUD QRWH �� DW ���� VHH DOVR 0DUWLQV
3DSDULQVNLV� 0)1 &ODXVHV DQG 6XEVWDQWLYH 7UHDWPHQW� $ /DZ RI 7UHDWLHV
3HUVSHFWLYH RI WKH ´&RQYHQWLRQDO :LVGRP�µ ��� $-,/ 81%281' �� �������

�� )RU WKH SXUSRVH RI FRQYHQLHQFH� WKH ZRUGV ´LPSRUWµ DQG ´ERUURZµ ZLOO
EH WUHDWHG WKH VDPH DQG ZLOO DOVR EH XVHG LQWHUFKDQJHDEO\ LQ WKLV DUWLFOH� $O�
VR� WR EULQJ FODULW\ WR VRPH WHUPLQRORJ\ WKDW ZLOO EH XVHG IUHTXHQWO\ LQ WKLV
DUWLFOH� ´EDVLF %,7µ PHDQV D %,7 VLJQHG E\ RULJLQDO SDUWLHV �H�J�� EHWZHHQ $
DQG %� DQG FRQWDLQLQJ DQ 0)1 SURYLVLRQ� ´WKLUG�SDUW\ %,7µ PHDQV D %,7
VLJQHG E\ RQH RI WKH RULJLQDO SDUWLHV ZLWK D WKLUG VWDWH �H�J�� EHWZHHQ $ DQG &
RU % DQG &��

�� )RU PRUH OLWHUDWXUH RQ 0)1 SURYLVLRQV LQ %,7V� VHH JHQHUDOO\ 2OLYLHU
$FFRPLQRWWL 	 0DUF )ODQGUHDX� %LODWHUDO 7UHDWLHV DQG WKH 0RVW�)DYRUHG�
1DWLRQ &ODXVH� 7KH 0\WK RI 7UDGH /LEHUDOL]DWLRQ LQ WKH 1LQHWHHQWK &HQWXU\�
�� :25/' 32/� ��� ������� 7RPRNR ,VKLNDZD� ,QWHUSUHWLQJ WKH 0RVW�
)DYRXUHG�1DWLRQ &ODXVH LQ ,QYHVWPHQW 7UHDW\ $UELWUDWLRQ� ,QWHUSUHWDWLRQ DV D
3URFHVV RI &UHDWLQJ DQ 2EOLJDWLRQ" LQ 5(7+,1.,1* ,17(51$7,21$/ /$: $1'
-867,&( ��� �&KDUOHV 6DPSIRUG HW DO� HGV�� ������ -�5� :((5$0$175<� 75($7<
,17(535(7$7,21 ,1 ,19(670(17 $5%,75$7,21 ��� ������� 6FRWW 9HVHO� &OHDULQJ
D 3DWK WKURXJK D 7DQJOHG -XULVSUXGHQFH� 0RVW�)DYRUHG�1DWLRQ &ODXVHV DQG
'LVSXWH 6HWWOHPHQW 3URYLVLRQV LQ %LODWHUDO ,QYHVWPHQW 7UHDWLHV� �� <$/( -�
,17·/ /� ���� ��� ������� &KULVWRSKHU *UHHQZRRG� 5HIOHFWLRQV RQ ¶0RVW )D�
YRXUHG 1DWLRQ· &ODXVHV LQ %LODWHUDO ,QYHVWPHQW 7UHDWLHV� LQ 35$&7,6,1*
9,578( ��� �'DYLG '� &DURQ HW DO� HGV�� ������ 2NH]LH &KXNZXPHULMH� ,QWHU�
SUHWLQJ 0RVW�)DYRXUHG�1DWLRQ &ODXVHV LQ ,QYHVWPHQW 7UHDW\ $UELWUDWLRQV� � -�
:25/' ,19(67� 	 75$'(� ��� ������� -XUJHQ .XUW]� 7KH 0)1 6WDQGDUG DQG
)RUHLJQ ,QYHVWPHQW� $Q 8QHDV\ )LW"� � -� :25/' ,19(67� 	 75$'( ��� �������
'� +� )UH\HU 	 '� +HUOLK\� 0RVW�)DYRUHG�1DWLRQ 7UHDWPHQW DQG 'LVSXWH 6HW�
WOHPHQW LQ ,QYHVWPHQW $UELWUDWLRQ� -XVW +RZ ´)DYRUHGµ LV ´0RVW�)DYRUHGµ" ��
)25(,*1 ,19(67� /� -� �� ������� (OL]DEHWK :KLWVLWW� $SSOLFDWLRQ RI 0RVW�
)DYRXUHG�1DWLRQ &ODXVHV WR WKH 'LVSXWH 6HWWOHPHQW 3URYLVLRQV RI %LODWHUDO
,QYHVWPHQW 7UHDWLHV� DQ $VVHVVPHQW RI WKH -XULVSUXGHQFH� �� -� (1(5*< 	
1$7� 5(6285&(6 /� ��� ������� +HQULN +RUQ 	 3HWURV &� 0DYURLGLV� (FRQRPLF
DQG /HJDO $VSHFWV RI WKH 0RVW�)DYRUHG�1DWLRQ &ODXVH� �� (85� -� 32/,7� (&21�
��� ������� (GRDUGR 6WRSSLRQL� -XULVGLFWLRQDO ,PSDFW RI 0RVW�)DYRXUHG�
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1DWLRQ &ODXVHV� LQ 03, /8;(0%285* :25.,1* 3$3(5 6(5,(6 �²�� �������
<DV %DQLIDWHPL� 7KH (PHUJLQJ -XULVSUXGHQFH RQ WKH 0RVW�)DYRXUHG�1DWLRQ
7UHDWPHQW LQ ,QYHVWPHQW $UELWUDWLRQ� LQ ,19(670(17 75($7< /$:� &855(17
,668(6 ,,,� ��� �$� %MRUNOXQG HW DO� HGV�� ������ (PPDQXHO *DLOODUG� (VWDE�
OLVKLQJ -XULVGLFWLRQ 7KURXJK D 0RVW�)DYRUHG�1DWLRQ &ODXVH� ��� 1�<�/�-� �
������� 8�1� &RQI� RQ 7UDGH 	 'HY� >81&7$'@� 0RVW )DYRUHG 1DWLRQ 7UHDW�
PHQW� LQ 6(5,(6 21 ,668(6 ,1 ,17(51$7,21$/ ,19(670(17 $*5((0(176 ,,� DW
��� 8�1� 'RF� 81&7$'�',$(�,$������� ������ >KHUHLQDIWHU 0)1�81&7$'@�
<OOL 'DXWDM� 7KHVLV� ,7$� 7KH 0)1 &ODXVH DQG LWV 3URFHGXUDO ([WHQVLRQ ² D
&DVH 6WXG\ RI WKH 5RV,QYHVW&R &DVH� 7KH 0)1 FODXVH LQ OLJKW RI WUHDW\ LQWHU�
SUHWDWLRQ� 8SSVDOD 8� 3XEOLFDWLRQ �� �� ������� -DUURG :RQJ� 7KH $SSOLFDWLRQ
RI 0RVW�)DYRUHG�1DWLRQ &ODXVHV WR 'LVSXWH 5HVROXWLRQ 3URYLVLRQV LQ %LODWHUDO
,QYHVWPHQW 7UHDWLHV� � $6,$1 -� :72 	 ,17·/ +($/7+ /� 	 32/� ���� ���
������� 6WHSKDQ :� 6FKLOO� 0RVW�)DYRUHG�1DWLRQ &ODXVHV DV D %DVLV RI -XULV�
GLFWLRQ LQ ,QYHVWPHQW 7UHDW\ $UELWUDWLRQ� $UELWUDO -XULVSUXGHQFH DW D &URVV�
URDGV� �� -� :25/' ,19(67� 	 75$'( ���� ��� ������� 6WDQOH\ .� +RUQEHFN�
7KH 0RVW�)DYRUHG�1DWLRQ &ODXVH� � $0� -� ,17·/ /� ���� ���²��� �������
4XLQF\ :ULJKW� 7KH 0RVW�)DYRUHG�1DWLRQ &ODXVH� �� $0� -� ,17·/ /� ���
������� $DURQ 0� &KDQGOHU� %,7V� 0)1 7UHDWPHQW DQG WKH 35&� 7KH ,PSDFW
RI &KLQD·V (YHU�(YROYLQJ %LODWHUDO ,QYHVWPHQW 7UHDW\ 3UDFWLFH� �� ,17·/ /$:�
����� ���� ������� 6WHSKDQLH /� 3DUNHU� $ %,7 DW D 7LPH� 7KH 3URSHU ([WHQ�
VLRQ RI WKH 0)1 &ODXVH WR 'LVSXWH 6HWWOHPHQW 3URYLVLRQV LQ %LODWHUDO ,QYHVW�
PHQW 7UHDWLHV� � $5%� %5� ��� �� ������� <DQQLFN 5DGL� 7KH $SSOLFDWLRQ RI WKH
0RVW�)DYRXUHG�1DWLRQ &ODXVH WR WKH 'LVSXWH 6HWWOHPHQW 3URYLVLRQV RI %LODW�
HUDO ,QYHVWPHQW 7UHDWLHV� 'RPHVWLFDWLQJ WKH ¶7URMDQ +RUVH�· �� (85� -� ,17·/ /�
���� ��� ������� /RFNQLH +VX� 0)1 DQG 'LVSXWH 6HWWOHPHQW� :KHQ WKH 7ZDLQ
0HHW� � -� :25/' ,19(67� 	 75$'( ��� �� ������� -XOLH $� 0DXSLQ� 0)1�
EDVHG -XULVGLFWLRQ LQ ,QYHVWRU²6WDWH $UELWUDWLRQ� ,V 7KHUH $Q\ +RSH IRU D
&RQVLVWHQW $SSURDFK"� �� -� ,17·/ (&21� /� ��� ������� $OHMDQGUR )D\D 5RGUL�
JXH]� 7KH 0RVW�)DYRUHG�1DWLRQ &ODXVH LQ ,QWHUQDWLRQDO ,QYHVWPHQW $JUHH�
PHQWV� $ 7RRO IRU 7UHDW\ 6KRSSLQJ"� �� -� ,17·/ $5%� ��� �� ������� 0DUD
9DOHQWL� 7KH 0RVW )DYRXUHG 1DWLRQ &ODXVH LQ %,7V DV D %DVLV IRU -XULVGLFWLRQ
LQ )RUHLJQ ,QYHVWRU�+RVW 6WDWH $UELWUDWLRQ� �� $5%� ,17·/ ��� ������� 6X]\ +�
1LNLHPD� 7KH 0RVW�)DYRXUHG�1DWLRQ &ODXVH ,Q ,QYHVWPHQW 7UHDWLHV� ,,6'
�)HE� ������ KWWSV���ZZZ�LLVG�RUJ�OLEUDU\�LLVG�EHVW�SUDFWLFHV�VHULHV�PRVW�
IDYRXUHG�QDWLRQ�FODXVH�LQYHVWPHQW�WUHDWLHV� 6WHSKDQ :� 6FKLOO� 0XOLWLODWHUDO�
L]LQJ ,QYHVWPHQW 7UHDWLHV WKURXJK 0RVW�)DYRUHG�1DWLRQ &ODXVHV� ��
%(5.(/(< -� ,17·/ /� ��� ������� 6WHSKDQ :� 6FKLOO� 0)1 &ODXVHV DV %LODWHUDO
&RPPLWPHQWV WR 0XOWLODWHUDOLVP� $ 5HSO\ WR 6LPRQ %DWLIRUW DQG -� %HQWRQ
+HDWK� ��� $0� -� ,17·/ /� ��� ������� 2(&'� 0RVW�)DYRXUHG�1DWLRQ 7UHDW�
PHQW LQ ,QWHUQDWLRQDO ,QYHVWPHQW /DZ� 2(&' :RUNLQJ 3DSHUV RQ ,QWHUQD�
WLRQDO ,QYHVWPHQW �������� 2(&' 3XEOLVKLQJ� KWWS���G[�GRL�RUJ�
��������������������� 5XWK 7HLWHOEDXP� :KR·V $IUDLG RI 0DIIH]LQL" 5HFHQW
'HYHORSPHQWV LQ WKH,QWHUSUHWDWLRQ RI 0RVW )DYRUHG 1DWLRQ &ODXVHV� �� -� ,17·/
$5%� ��� ������� &DWKDULQH 7LWL� 0RVW�)DYRXUHG�1DWLRQ 7UHDWPHQW� 6XUYLYDO
&ODXVHV DQG 5HIRUP RI ,QWHUQDWLRQDO ,QYHVWPHQW /DZ� �� -� ,17·/ $5%� ���
������� =DFKDU\ 'RXJODV� 7KH 0)1 &ODXVH LQ ,QYHVWPHQW $UELWUDWLRQ� 7UHDW\
,QWHUSUHWDWLRQ 2II WKH 5DLOV� � -� ,17·/ ',63� 6(77/(0(17 �� �������
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LQYHVWRUV LQ WKH WHUULWRU\ RI D KRVW VWDWH ZLOO EH WUHDWHG HTXDO�
O\�� 0)1 SURYLVLRQV DUH RIWHQ GHVFULEHG DV KDYLQJ GXDO FKDUDF�
WHULVWLFV³WKDW LV� SURYLGLQJ SURWHFWLRQ DJDLQVW ERWK LQWHUQDO
DQG H[WHUQDO PHDVXUHV�� ,QWHUQDO PHDVXUHV VXJJHVW DFWLRQV
WDNHQ E\ WKH KRVW VWDWH ZLWKLQ LWV WHUULWRU\ WKURXJK LWV ODZV DQG
UHJXODWLRQV��� ([WHUQDO PHDVXUHV VXJJHVW ERUURZLQJ RI IDYRUD�
EOH SURYLVLRQV IURP WKLUG�SDUW\ %,7V��� 8QOLNH QDWLRQDO WUHDW�
PHQW SURYLVLRQV� ZKHUH WKH FRPSDUDWRUV�� DUH GRPHVWLF LQYHV�
WRUV� LQ 0)1 SURYLVLRQV� WKH FRPSDUDWRUV DUH IRUHLJQ LQYHV�
WRUV��� 7KLV DUWLFOH DUJXHV WKDW WKH VFRSH RI 0)1 SURYLVLRQV
VKRXOG EH OLPLWHG LQ WKHLU DSSOLFDWLRQ WR FDVHV RI LQWHUQDO
PHDVXUHV RQO\� $OORZLQJ DQ 0)1 SURYLVLRQ WR LPSRUW RU ERUURZ
SURYLVLRQV IURP RWKHU %,7V LV TXHVWLRQDEOH DQG SUREOHPDWLF LQ
JHQHUDO LQWHUQDWLRQDO ODZ� ZKLFK LQFOXGHV� LQWHU DOLD� LQWHUSUH�
WDWLYH PHWKRGRORJLHV SURYLGHG XQGHU WKH 9LHQQD &RQYHQWLRQ RQ
WKH /DZ RI 7UHDWLHV �9&/7����
7KHUHIRUH� WR VXEVWDQWLDWH WKH FODLPV PDGH LQ WKH SUHYLRXV

SDUDJUDSK� 3DUW , RI WKLV DUWLFOH H[SODLQV WKH XVH RI 0)1 SURYL�
VLRQV IRU LQWHUQDO PHDVXUHV WDNHQ E\ WKH KRVW VWDWH� 3DUW ,,
SUHVHQWV D FULWLTXH RI WKH SUDFWLFH RI ERUURZLQJ SURYLVLRQV IURP
WKLUG�SDUW\ %,7V XVLQJ 0)1 SURYLVLRQV� 3DUW ,,, WKHQ ORRNV LQ�
WR SRVVLEOH LQWHUSUHWDWLRQV VXJJHVWLQJ WKH SURSHU XVH RI 0)1
SURYLVLRQV LQ %,7V� 3DUW ,9 KLJKOLJKWV WKH SUREOHPV FUHDWHG E\
WKH FRQYHQWLRQDO XVH RI 0)1 SURYLVLRQV� VXFK DV WUHDW\ VKRS�
SLQJ� MXULVGLFWLRQDO SUREOHPV� DQG IUHH�ULGHUVKLS� 3DUW 9 H[�
SORUHV DQG GHOYHV LQWR WKH UHDFWLRQV IURP VWDWHV LQ UHVSRQVH WR
WKH SUDFWLFH RI ERUURZLQJ XVLQJ 0)1 SURYLVLRQV� 3DUW 9, DUJXHV
WKDW WKH GUDIWLQJ RI 0)1 SURYLVLRQV LV SDWK GHSHQGHQW� /DVWO\�
WKH FRQFOXVLRQ DUJXHV WKDW WKH SUDFWLFH RI ERUURZLQJ XVLQJ
0)1 SURYLVLRQV LQ %,7V LV SUREOHPDWLF DQG 0)1V VKRXOG EH
XVHG LQ FDVHV RI LQWHUQDO PHDVXUHV RQO\�

�� 0)1�81&7$'� VXSUD QRWH ��
�� 3HUH]�$]QDU� VXSUD QRWH �� DW ����
��� ,G�
��� ,G�
��� )RU WKH SXUSRVH RI FRQYHQLHQFH� ´FRPSDUDWRUµ KHUH PHDQV LQYHVWRUV

ZKR DUH ZRUNLQJ LQ WKH VDPH DUHD RU LQGXVWU\ ZLWK WKH DJJULHYHG LQYHVWRU�
VXFK WKDW D FRPSDULVRQ FDQ EH PDGH EHWZHHQ WKHP LQ RUGHU WR GHWHUPLQH GLV�
FULPLQDWLRQ� +RZHYHU� DQ DWWHPSW WR HVWDEOLVK D PRUH DFFHSWDEOH PHDQLQJ RI
FRPSDUDWRUV LV PDGH DW WKH ODWHU SDUW RI WKLV DUWLFOH� 6HH LQIUD 3DUW ,,�$�
��� 3HUH]�$]QDU� VXSUD QRWH �� DW ����
��� 9LHQQD &RQYHQWLRQ RQ WKH /DZ RI 7UHDWLHV� 0D\ ��� ����� ����

8�1�7�6� ��� >KHUHLQDIWHU 9&/7@�
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,� 0)1 $33/,&$7,21� ,17(51$/ 0($685(6

,QWHUQDO PHDVXUHV KHUH PHDQ PHDVXUHV WDNHQ E\ WKH KRVW
VWDWH ZLWKLQ LWV WHUULWRU\ WKDW KDYH DIIHFWHG LQYHVWPHQWV PDGH
E\ D IRUHLJQ LQYHVWRU� ,Q WKH FRQWH[W RI 0)1� VXFK PHDVXUHV E\
D KRVW VWDWH ZRXOG GLVFULPLQDWH EHWZHHQ WZR IRUHLJQ LQYHVWRUV
KDYLQJ GLIIHUHQW QDWLRQDOLWLHV� 7KH DQDO\VLV EHORZ ZLOO SURYLGH
WKH URDGPDS IRU LGHQWLI\LQJ WKH LQYHVWRUV ZKR PD\ EH DIIHFWHG
E\ PHDVXUHV WDNHQ E\ WKH KRVW VWDWH�

$� 5HOHYDQW &RPSDUDWRUV IRU WKH 3XUSRVH RI (VWDEOLVKLQJ 'LV�
FULPLQDWLRQ
7KH LPSRUWDQFH RI DVFHUWDLQLQJ WKH PHDQLQJ RI UHOHYDQW FRP�

SDUDWRUV OLHV LQ WKH IDFW WKDW GLVFULPLQDWLRQ EHWZHHQ WZR LQYHV�
WRUV FDQQRW EH VDLG WR KDYH WDNHQ SODFH XQOHVV LW LV HVWDEOLVKHG
WKDW WKRVH WZR LQYHVWRUV DUH UHOHYDQW FRPSDUDWRUV� 7KHUHIRUH� LW
LV LPSRUWDQW WR ILUVW GHWHUPLQH WKH FRPSDUDWRUV DQG WKHQ ORRN
IRU FODLPV RI GLVFULPLQDWLRQ EHWZHHQ WKHP� 7KH PHDQLQJ RI
´UHOHYDQW FRPSDUDWRU�µ KRZHYHU� LV XQVHWWOHG LQ WKH LQYHVWPHQW
UHJLPH� DQG WKHUH DUH ZLGHO\ VFDWWHUHG RSLQLRQV DPRQJ GLIIHU�
HQW WULEXQDOV��� 2QO\ D OLPLWHG DPRXQW RI DFDGHPLF OLWHUDWXUH LV
DYDLODEOH RQ WKLV LVVXH��� 7KLV ODUJHO\ XQWRXFKHG PDWWHU LV RI
WKH XWPRVW LPSRUWDQFH ZKHQ GHOLQHDWLQJ WKH VFRSH RI 0)1
SURYLVLRQV LQ %,7V� 7KXV� LW LV UHOHYDQW WR GHOYH LQWR TXHVWLRQV
OLNH WKRVH DVNHG LQ $SRWH[� ,QF� Y� 8QLWHG 6WDWHV��� 7KH WULEXQDO
LQ $SRWH[ SRVHG WKH IROORZLQJ TXHVWLRQV��� :KR DUH FRPSDUD�
WRUV" $UH WKH\ WKRVH ZKR DUH LQ WKH VDPH ´HFRQRPLF >RU@ EXVL�
QHVV VHFWRU"µ�� 2U DUH WKH\ WKRVH ZKR ´FRPSHWH ZLWK WKH LQYHV�

��� $SRWH[ +ROGLQJV ,QF� 	 $SRWH[ ,QF� Y� 8QLWHG 6WDWHV RI $PHULFD� ,&6,'
&DVH 1R� $5%�$)������� $ZDUG� � ���� �$XJ� ��� ������ &DUJLOO ,QFRUSRUDWHG
Y� 8QLWHG 0H[LFDQ 6WDWHV� ,&6,' &DVH 1R� $5%�$)�����=� $ZDUG� � ���
�6HSW� ��� ������ *UDQG 5LYHU (QWHUSULVHV 6L[ 1DWLRQV� /WG�� HW DO� Y� 8QLWHG
6WDWHV RI $PHULFD� 81&,75$/� � ���� $ZDUG �-DQ� ��� ������ 0HUULOO 	 5LQJ
)RUHVWU\ /�3� Y� &DQDGD� ,&6,' &DVH 1R� 81&7������ $ZDUG� � �� �0DU� ���
������ 0HWKDQH[ &RUSRUDWLRQ Y� 8QLWHG 6WDWHV RI $PHULFD� 81&,75$/� )LQDO
$ZDUG� 3DUW ,9� &KDSWHU %� SS� �²��� � �� �$XJ� �� ������ 3RSH 	 7DOERW ,QF�
Y� 7KH *RYHUQPHQW RI &DQDGD� 81&,75$/� $ZDUG RQ WKH 0HULWV RI 3KDVH ��
� �� �$SU� ��� ������
��� 6HH� H�J�� 3HUH]�$]QDU� VXSUD QRWH �� 0)1�81&7$'� VXSUD QRWH �� DW

���
��� $SRWH[ Y� 86�
��� ,G� � �����
��� ,G�
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WRU � � � LQ WHUPV RI JRRGV DQG VHUYLFHV"µ�� 2U DUH WKH\ WKRVH ZKR
DUH VXEMHFW WR WKH VDPH OHJDO RU UHJXODWRU\ UHJLPH"��
7KH WULEXQDO LQ $SRWH[ GLG QRW JLYH VDWLVIDFWRU\ DQVZHUV WR

WKHVH TXHVWLRQV� +RZHYHU� LW GLG VWDWH WKDW WKRVH ZKR DUH VXE�
MHFW WR WKH VDPH OHJDO DQG UHJXODWRU\ UHJLPH FDQ EH FRQVLGHUHG
UHOHYDQW FRPSDUDWRUV��� $FFRUGLQJ WR WKH WULEXQDO� $SRWH[ �D
IRUHLJQ LQYHVWRU� ZDV UHJXODWHG E\ +HDOWK &DQDGD �D UHJXODWRU\
DJHQF\ LQ &DQDGD�� DQG 8QLWHG 6WDWHV �86� GRPHVWLF PDQXIDF�
WXUHV ZHUH UHJXODWHG E\ WKH 86 )RRG DQG 'UXJ $JHQF\ �)'$����
7KHUHIRUH� 86 GRPHVWLF PDQXIDFWXUHUV DQG $SRWH[ ZHUH QRW
UHJXODWHG E\ WKH VDPH UHJXODWRU\ UHJLPH� 7KXV� WKH\ ZHUH QRW
UHOHYDQW FRPSDUDWRUV��� +RZHYHU� WKH WULEXQDO GLG ILQG WKDW
RWKHU IRUHLJQ LQYHVWRUV ZRUNLQJ LQ WKH VDPH DUHD DQG UHJXODWHG
E\ WKH )'$ ZHUH UHOHYDQW FRPSDUDWRUV��� ,Q RWKHU ZRUGV� DF�
FRUGLQJ WR WKH WULEXQDO� LQ RUGHU WR EH LGHQWLILHG DV UHOHYDQW
FRPSDUDWRUV� LQYHVWRUV PXVW EH JRYHUQHG E\ WKH VDPH UHJXODWR�
U\ UHJLPH�
$V PHQWLRQHG HDUOLHU� WKH $SRWH[ WULEXQDO IHOO VKRUW RI JLYLQJ

D FRQFUHWH DQVZHU WR WKH TXHVWLRQ RI ZKR DUH UHOHYDQW FRPSDUD�
WRUV" 7KHUH DUH� WKHUHIRUH� PDQ\ TXHVWLRQV OHIW XQDQVZHUHG�
)RU H[DPSOH� ZKDW LI WKH UHJXODWRU\ DXWKRULW\ FRYHUV D ZLGH
UDQJH RI DFWLYLW\ LQ D VHFWRU" &DQ LW EH VDLG WKDW WKH LQYHVWRU
ZKR KDV LQYHVWHG LQ WKH SURGXFWLRQ RI IHUWLOL]HU DQG WKH LQYHVWRU
ZKR KDV LQYHVWHG LQ WKH GHYHORSPHQW RI RUJDQLF VHHGV DUH UHOH�
YDQW FRPSDUDWRUV �DVVXPLQJ WKH\ DUH UHJXODWHG E\ WKH VDPH
UHJXODWRU\ DXWKRULW\�" )RU H[DPSOH� WKH 5HVHUYH %DQN RI ,QGLD
�5%,� LV WKH UHJXODWRU DQG VXSHUYLVRU RI WKH ILQDQFLDO V\VWHP LQ
,QGLD��� 5%, QRW RQO\ UHJXODWHV WKH IXQFWLRQLQJ RI EDQNV LQ ,Q�
GLD� EXW LW DOVR UHJXODWHV QRQ�EDQNLQJ ILQDQFLDO FRPSDQLHV
�1%)&V���� ,W LV WUXH WKDW WKH IXQFWLRQLQJ RI 1%)&V LV DNLQ WR
EDQNV LQ ,QGLD� KRZHYHU� WKHUH DUH VRPH PDMRU GLIIHUHQFHV EH�
WZHHQ WKH WZR��� )RU H[DPSOH� 1%)&V FDQQRW DFFHSW GHPDQG

��� ,G�
��� ,G�
��� ,G� �� ����²�����
��� ,G� � ���� � �����
��� ,G� �� ����²���
��� ,G� � �����
��� $ERXW 8V� 5(6(59( %$1. 2) ,1',$� KWWSV���ZZZ�UEL�RUJ�LQ�6FULSWV�

$ERXWXV'LVSOD\�DVS[ �ODVW YLVLWHG -DQ� �� ������
��� )UHTXHQWO\ $VNHG 4XHVWLRQV� 5(6(59( %$1. 2) ,1',$� KWWSV���ZZZ�UEL�

RUJ�LQ�6FULSWV�)$49LHZ�DVS[",G �� �ODVW YLVLWHG -DQ� �� ������
��� ,G�
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GHSRVLWV� QRU FDQ WKH\ LVVXH FKHFNV GUDZQ RQ WKHPVHOYHV��� 'H�
VSLWH WKHVH PDMRU GLIIHUHQFHV� DFFHSWLQJ WKH ´VXEMHFW RI WKH VDPH
UHJXODWRU\ UHJLPHµ WHVW ZRXOG PHDQ WKDW DQ LQYHVWRU LQ DQ
1%)& LV D UHOHYDQW FRPSDUDWRU WR DQ LQYHVWRU LQ D EDQN�
,W ZRXOG� KRZHYHU� EH LQFRUUHFW WR DFFHSW VXFK D SURSRVLWLRQ�

$V DQRWKHU H[DPSOH� WKH ,QGLDQ JRYHUQPHQW WUHDWV DJULFXOWXUH
DQG DQLPDO KXVEDQGU\ DV D VLQJOH VHFWRU IRU WKH SXUSRVHV RI
UHJXODWLQJ IRUHLJQ GLUHFW LQYHVWPHQW �)',���� $OO )', FKDQQHOHG
WKURXJK DQ DXWRPDWLF URXWH�� LV DOORZHG LQ WKLV VHFWRU��� 7KLV
VHFWRU LQFOXGHV� LQWHU DOLD� GHYHORSPHQW RI VHHGV DQG DQLPDO
KXVEDQGU\��� &DQ RQH VD\ WKDW IRUHLJQ LQYHVWRUV LQ WKHVH DUHDV
DUH UHOHYDQW FRPSDUDWRUV EHFDXVH WKH\ HQJDJH LQ DFWLYLWLHV LQ�
FRUSRUDWHG ZLWKLQ WKH VDPH VHFWRU" ,W GRHV QRW UHTXLUH VRSKLVWL�
FDWHG FDOFXODWLRQV WR ILJXUH RXW WKDW IRUHLJQ LQYHVWRUV ZRUNLQJ
LQ WZR GLIIHUHQW LQGXVWULHV LQ WKH VDPH VHFWRU DUH QRW UHOHYDQW
FRPSDUDWRUV� 7KHUHIRUH� LW LV QRW VDWLVIDFWRU\ WR LGHQWLI\ UHOH�
YDQW FRPSDUDWRUV H[FOXVLYHO\ RQ WKH EDVLV RI WKH ´VXEMHFW RI WKH
VDPH UHJXODWRU\ UHJLPH�VHFWRUµ WHVW�
,Q FRQWUDVW WR :RUOG 7UDGH 2UJDQL]DWLRQ �:72� ODZ� EDVLF

TXHVWLRQV LQ WKH LQYHVWPHQW ODZ UHJLPH� VXFK DV ZKR DUH UHOH�
YDQW FRPSDUDWRUV� DUH VWLOO IDU IURP VHWWOHG DQG GHSHQG XSRQ
WKH LQWHUSUHWDWLRQV RI LQYHVWPHQW WULEXQDOV��� 0RVW RI WKH LQ�
WHUSUHWDWLRQV E\ WULEXQDOV WR GHWHUPLQH UHOHYDQW FRPSDUDWRUV
DUH PDGH LQ WKH FRQWH[W RI WKH LQWHUSUHWDWLRQ RI QDWLRQDO WUHDW�
PHQW SURYLVLRQV��� 7KXV� LQ RUGHU WR GHWHUPLQH UHOHYDQW FRP�
SDUDWRUV IRU 0)1 SURYLVLRQV� ILQGLQJV RI D YLRODWLRQ RI QDWLRQDO
WUHDWPHQW SURYLVLRQV PDGH E\ WKH WULEXQDOV PD\ SURYH WR EH

��� ,G�
��� )', (QWU\ 5RXWHV LQ ,QGLD� ,19(67 ,1',$� KWWSV���ZZZ�

LQYHVWLQGLD�JRY�LQ�IRUHLJQ�GLUHFW�LQYHVWPHQW �ODVW YLVLWHG -DQ� �� ������
��� ´$XWRPDWLF URXWHµ PHDQV WKDW QR JRYHUQPHQW DSSURYDO LV UHTXLUHG IRU

LQYHVWPHQW� VHH LG�
��� 6HFWRU�6SHFLILF &RQGLWLRQV IRU )',� ,19(67 ,1',$� KWWSV���

ZZZ�LQYHVWLQGLD�JRY�LQ�IRUHLJQ�GLUHFW�LQYHVWPHQW �ODVW YLVLWHG -DQ� �� ������
��� ,G�
��� 5XGROI 'RO]HU� 1DWLRQDO 7UHDWPHQW� 1HZ 'HYHORSPHQWV� 6\PSRVLXP�

0DNLQJ WKH 0RVW RI ,QWHUQDWLRQDO ,QYHVWPHQW $JUHHPHQWV� $ &RPPRQ $JHQ�
GD� 2(&' DW � �'HF� ��� ������
��� 0)1�81&7$'� VXSUD QRWH �� DW ��� IRU DQDO\VLV RI FRPSDUDWRUV IRU

0)1� VHH 0DUYLQ )HOGPDQ Y� 0H[LFR� ,&6,' &DVH 1R� $5%�$)������� $ZDUG�
� ��� �'HF� ��� ������
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KHOSIXO EHFDXVH ERWK WKHVH SURYLVLRQV VKDUH D VLPLODU FRPSDUL�
VRQ UHTXLUHPHQW���
7KH WULEXQDO LQ 3RSH DQG 7DOERW Y� &DQDGD�� SRLQWHG RXW WKDW

WKH GHWHUPLQDWLRQ RI UHOHYDQW FRPSDUDWRUV VKRXOG EH EDVHG RQ
DFWLYLW\ LQ WKH VDPH EXVLQHVV RU HFRQRPLF VHFWRU��� $ VWXG\ GRQH
E\ WKH 2UJDQL]DWLRQ IRU (FRQRPLF &RRSHUDWLRQ DQG 'HYHORS�
PHQW �2(&'� SURYLGHV WKDW� LQ WKH FRQWH[W RI QDWLRQDO WUHDW�
PHQW LQWHUSUHWDWLRQ� HQWHUSULVHV PXVW EH ZRUNLQJ LQ WKH VDPH
VHFWRU��� 7KHUH DUH DOVR D QXPEHU RI RWKHU FDVHV ZKHUH FULWHULD
IRU FRPSDULVRQ KDYH EHHQ FLWHG WR LQFOXGH WKH VDPH EXVLQHVV RU
HFRQRPLF VHFWRU��� WKH VDPH HFRQRPLF VHFWRU DQG DFWLYLW\��� WKH
VDPH OHJDO DQG UHJXODWRU\ UHJLPH��� DQG OHVV VLPLODU�� DYDLODEOH
FRPSDUDWRUV��� +RZHYHU� DV DUJXHG HDUOLHU� WKH ´VDPH VHFWRU RU
HFRQRPLF DFWLYLW\µ FULWHULD LV DQ LPSRUWDQW HOHPHQW EXW QRW
DORQH VXIILFLHQW WR LGHQWLI\ UHOHYDQW FRPSDUDWRUV��� ,W LV WKHUH�
IRUH QHFHVVDU\ WR ORRN WR RWKHU HOHPHQWV LQ RUGHU WR LGHQWLI\ UHO�
HYDQW FRPSDUDWRUV�
7KHUH LV VRPH JXLGDQFH IURP D IHZ WULEXQDOV VXSSRUWLQJ WKH

YLHZ WKDW UHOHYDQW FRPSDUDWRUV VKRXOG EH LQ FRPSHWLWLRQ ZLWK

��� 0)1�81&7$'� VXSUD QRWH �� DW ��� )HOGPDQ Y� 0H[LFR� �����²���
��� 3RSH 	 7DOERW Y� &DQDGD� � ���
��� ,W LV LPSRUWDQW WR SRLQW RXW WKDW WKLV DQDO\VLV ZDV EDVHG RQ WKH LQWHU�

SUHWDWLRQ RI $UWLFOH ���� RI WKH 1RUWK $PHULFDQ )UHH 7UDGH $JUHHPHQW�
ZKLFK UHODWHV WR QDWLRQDO WUHDWPHQW�
��� 2(&' 1HJRWLDWLQJ *URXS RQ WKH 0XOWLODWHUDO $JUHHPHQW RQ ,QYHVW�

PHQW �0$,�� 'LVFXVVLRQ 2I 'UDIW $UWLFOHV 2Q 1DWLRQDO 7UHDWPHQW� 1RQ�
'LVFULPLQDWLRQ�0IQ $QG 7UDQVSDUHQF\� 2(&'� 'RF� 1R�
'$))(�0$,�'*������ DW � �1RY� ��� ������ KWWSV���ZZZ�RHFG�RUJ�GDI�PDL�SGI�
GJ��GJ����H�SGI
��� 6' 0\HUV� ,QF� Y� *RYHUQPHQW RI &DQDGD� 81&,75$/� 3DUWLDO $ZDUG�

�� ������ �1RY� ��� ������ KWWSV���ZZZ�LWDODZ�FRP�VLWHV�GHIDXOW�ILOHV�FDVH�
GRFXPHQWV�LWD�����SGI�
��� )HOGPDQ Y� 0H[LFR� ����²��� VHH DOVR &KDPSLRQ 7UDGLQJ &RPSDQ\

$PHULWUDGH ,QWHUQDWLRQDO� ,QF� Y� 5HSXEOLF RI (J\SW� ,&6,' &DVH 1R�
$5%������� $ZDUG� � ��� �2FW� ��� ������ 8QLWHG 3DUFHO 6HUYLFH RI $PHULFD
,QF� Y� *RYHUQPHQW RI &DQDGD� ,&6,' &DVH 1R� 81&7������ $ZDUG RQ WKH
0HULWV� � �� �0D\ ��� ������
��� $SRWH[ Y� 86� � �����
��� 0HWKDQH[ Y� 86� � �� �3DUW ,9 � &KDSWHU %�� 7KH WULEXQDO KHUH SRLQWHG

RXW WKDW LW ZRXOG EH SHUYHUVH WR LJQRUH OHVV VLPLODU FRPSDUDWRUV ZKHQ VLPLODU
RU OLNH FRPSDUDWRUV DUH QRW DYDLODEOH� 6R� WKH WULEXQDO DFFHSWHG WKH FRPSDUL�
VRQ RI OHVV VLPLODU FRPSDUDWRUV LQ WKH DEVHQFH RI VLPLODU�OLNH FRPSDUDWRUV�
��� 0)1�81&7$'� VXSUD QRWH �� DW ���
��� 6HH VXSUD QRWHV ��²�� DQG DFFRPSDQ\LQJ WH[W�
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HDFK RWKHU��� 7KH WULEXQDO LQ $'0 Y� 0H[LFR�� ERUURZHG WKH
:72 SDQHO ERG\ DQDO\VLV RI GLUHFWO\ FRPSHWLWLYH RU VXEVWLWXWD�
EOH SURGXFWV IURP 0H[LFR � 7D[ 0HDVXUHV RQ 6RIW 'ULQNV�� LQ
RUGHU WR GHWHUPLQH LI SURGXFWV LQYHVWHG LQ E\ IRUHLJQ LQYHVWRUV
DUH LQ FRPSHWLWLRQ ZLWK SURGXFWV WDUJHWHG E\ GRPHVWLF LQYHV�
WRUV��� ,Q RWKHU ZRUGV� WKH WULEXQDO PDGH DQ DWWHPSW WR VHH LI
IRUHLJQ DQG GRPHVWLF LQYHVWRUV ZHUH FRPSHWLWRUV� ,W KHOG WKDW
IRUHLJQ DQG GRPHVWLF LQGXVWULHV VKDUH D FRPSHWLWLYH UHODWLRQ�
VKLS ZLWK HDFK RWKHU ZKHQ D IRUHLJQ SURGXFW FRPSHWHV ZLWK DQG
PD\ EH VXEVWLWXWHG IRU D GRPHVWLF SURGXFW LQ WKH PDUNHW� WKHUH�
IRUH� WKH\ FRXOG EH FRQVLGHUHG FRPSDUDWRUV��� 6LPLODUO\� LQ &3,
Y� 0H[LFR��� WKH WULEXQDO KHOG WKDW D IRUHLJQ LQGXVWU\ DQG D GR�
PHVWLF LQGXVWU\ ZHUH LQ FRPSHWLWLRQ ZLWK HDFK RWKHU ZKHQ WKH
LPSRVLWLRQ RI WD[HV RQ IRUHLJQ SURGXFWV ZDV GRQH WR FKDQJH WKH
WHUPV RI FRPSHWLWLRQ EHWZHHQ WKH IRUHLJQ SURGXFW DQG WKH GR�
PHVWLF SURGXFW��� ,Q RWKHU ZRUGV� WKH WULEXQDO HVWDEOLVKHG WKH
FRPSHWLWLYH UHODWLRQVKLS EHWZHHQ WKH IRUHLJQ DQG GRPHVWLF
SURGXFWV DV D SUHGLFDWH WR ILQGLQJ D YLRODWLRQ RI D QDWLRQDO
WUHDWPHQW SURYLVLRQ� 7KXV� LW FDQ EH VDLG WKDW� DSDUW IURP EHLQJ
LQ WKH VDPH VHFWRU RU HQJDJLQJ LQ WKH VDPH HFRQRPLF DFWLYLW\� LW
LV UHTXLUHG WKDW LQYHVWRUV VKDUH D FRPSHWLWLYH UHODWLRQVKLS ZLWK
HDFK RWKHU LQ RUGHU WR EH LGHQWLILHG DV UHOHYDQW FRPSDUDWRUV�
7KLV DUWLFOH SRLQWV WR DQ DOWHUQDWLYH GHWHUPLQDWLRQ IRU UHOH�

YDQW FRPSDUDWRUV� 5HOHYDQW FRPSDUDWRUV WKDW DUH QRW SDUW RI
WUHDW\ WH[WV SRVH SUREOHPV ZLWK UHVSHFW WR WKHLU GHWHUPLQDWLRQ�
7KHUHIRUH� LQ RUGHU WR GHWHUPLQH UHOHYDQW FRPSDUDWRUV� LW ZLOO
EH KHOSIXO WR UHVRUW WR :72 MXULVSUXGHQFH� $UWLFOH � RI WKH *HQ�
HUDO $JUHHPHQW RQ 7DULIIV DQG 7UDGH �*$77� LGHQWLILHV UHOH�
YDQW FRPSDUDWRUV� DOEHLW LQGLUHFWO\��� 7KRVH ZKR WUDGH LQ ´OLNH

��� &RUQ 3URGXFWV ,QWHUQDWLRQDO� ,QF� Y� 8QLWHG 0H[LFDQ 6WDWHV� ,&6,'
&DVH 1R� $5% �$)������� 'HFLVLRQ RQ 5HVSRQVLELOLW\� � ��� �-DQ� ��� ������
$UFKHU 'DQLHOV 0LGODQG &RPSDQ\ DQG 7DWH 	 /\OH ,QJUHGLHQWV $PHULFDV�
,QF� Y� 8QLWHG 0H[LFDQ 6WDWHV� ,&6,' &DVH 1R� $5% �$)������� $ZDUG� � ���
�1RY� ��� ������
��� $'0 Y� 0H[LFR�
��� 3DQHO 5HSRUW� 0H[LFR ² 7D[ 0HDVXUHV RQ 6RIW 'ULQNV DQG 2WKHU %HYHU�

DJHV� :72 'RF� :7�6����5 �DGRSWHG 2FW� �� ������
��� $'0 Y� 0H[LFR� � �� DW ���
��� ,G� � ��� DW ���
��� &3, Y� 0H[LFR�
��� ,G� � ����
��� *HQHUDO $JUHHPHQW RQ 7DULIIV DQG 7UDGH� �� 2FW� ����� �� 8�1�7�6�

��� >KHUHLQDIWHU *$77@�
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SURGXFWVµ DUH UHOHYDQW FRPSDUDWRUV DV SHU WKH UHTXLUHPHQW RI
WKH 0)1 FODXVH LQ WKH *$77��� +RZHYHU� WKH UHDO LVVXH FRQ�
FHUQV ZKDW FRQVWLWXWHV OLNH SURGXFWV� 7KLV LV LPSRUWDQW EHFDXVH
RQO\ WKRVH ZKR VHOO OLNH SURGXFWV DUH UHOHYDQW FRPSDUDWRUV�
7KHUHIRUH� LW LV SHUWLQHQW WR ORRN LQWR :72 MXULVSUXGHQFH DQG
DQDO\]H KRZ :72 SDQHOV RU WKH $SSHOODWH %RG\ KDYH GHYHORSHG
VWDQGDUGV WR GHWHUPLQH ´OLNHQHVVµ LQ RUGHU WR ILQG UHOHYDQW
FRPSDUDWRUV�
8QOLNH LQ WKH LQYHVWPHQW ODZ UHJLPH� :72 GLVSXWH VHWWOH�

PHQW ERGLHV KDYH GHYHORSHG YDULRXV DSSURDFKHV WR GHWHUPLQH
WKH OLNHQHVV RI D SURGXFW� 7ZR VXFK DSSURDFKHV� DV SXW IRUZDUG
E\ DXWKRUV 0LFKDHO 7UHELOFRFN� 5REHUW +RZVH� DQG $QWRQLD (OL�
DVRQ��� DUH IXQFWLRQDO DQG IRUPDO DSSURDFKHV� 7KH IRUPDO DS�
SURDFK GHDOV ZLWK WKH SURGXFW·V SK\VLFDO FKDUDFWHULVWLFV DQG
WDULII FODVVLILFDWLRQ��� ZKHUHDV WKH IXQFWLRQDO DSSURDFK GHDOV
ZLWK WKH GHJUHH RI FRPSHWLWLYH VXEVWLWXWDELOLW\ RI D SURGXFW
IURP WKH FRQVXPHU·V SHUVSHFWLYH��� 7KHVH HODERUDWH DQG LQWUL�
FDWH DSSURDFKHV KDYH EHHQ KHOSIXO LQ LGHQWLI\LQJ OLNH SURGXFWV�
,W LV LPSRUWDQW WR EH PLQGIXO WKDW WKH :72 DQDO\VLV RI OLNH
SURGXFWV FDQQRW VLPSO\ EH DGRSWHG E\ WKH LQYHVWPHQW ODZ UH�
JLPH ZLWKRXW PHQGLQJ RU PROGLQJ WKHVH DSSURDFKHV LQ D PDQ�
QHU WKDW LV VXLWDEOH WR WKH LQYHVWPHQW UHJLPH��� 7KHUH LV KDUGO\
DQ\ GRXEW WKDW WKHUH H[LVWV FRPSHWLWLRQ EHWZHHQ WUDGHUV DQG
LQYHVWRUV ZLWKLQ WKH VDPH LQGXVWU\ LQ D VHFWRU��� 7KXV� WKH

��� ,G�
��� 75(%,/&2&.� +2:6(� 	 (/,$621� 7+( 5(*8/$7,21 2) ,17(51$7,21$/

75$'( ��²�� �������
��� 3DQHO 5HSRUW� &DQDGD�-DSDQ ² 7DULII RQ ,PSRUWV RI 6SUXFH� 3LQH� )LU

�63)� 'LPHQVLRQ /XPEHU� :72 'RF� /����� ² ��6���� �DGRSWHG -XO\ ���
������
��� 3DQHO 5HSRUW� 6SDLQ � 7DULII 7UHDWPHQW RI 8QURDVWHG &RIIHH� :72 'RF�

/����� ² ��6���� �DGRSWHG -XQH ��� ������ 3DQHO 5HSRUW� ,QGRQHVLD � &HUWDLQ
0HDVXUHV $IIHFWLQJ WKH $XWRPRELOH ,QGXVWU\� :72 'RF� :7�'6�����²
���$GG�� 6WDWXV 5HSRUW E\ ,QGRQHVLD �-XO\ ��� ������
��� 6HH 0HWKDQH[ Y� 86� %ULHI IRU $PLFXV &XULDH� � �� �VWDWLQJ WKDW WUDGH

ODZ DSSURDFKHV FDQQRW VLPSO\ EH WUDQVIHUUHG WR LQYHVWPHQW ODZ�� -�UJHQ
.XUW]� 7KH 8VH DQG $EXVH RI :72 /DZ LQ ,QYHVWRU�6WDWH $UELWUDWLRQ� &RPSH�
WLWLRQ DQG LWV 'LVFRQWHQWV� �� (852� -� ,17·/ /� ���� ��� ������� VHH DOVR 5REHUW
+RZVH 	 (IUDLP &KDODPLVK� 7KH 8VH DQG $EXVH RI :72 /DZ LQ ,QYHVWRU�
6WDWH $UELWUDWLRQ� $ 5HSO\ WR -�UJHQ .XUW]� �� (852� -� ,17·/ /� ����� ����²��
�������
��� 58:$17,66$ $%(<5$71(� &203(7,7,21 $1' ,19(670(17 ,1 $,5

75$163257� /(*$/ $1' (&2120,& ,668(6 ��� ������� 81&7$'� 7UDQVQDWLRQ�
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IXQFWLRQDO DSSURDFK� KHUH� FDQ EH KHOSIXO EHFDXVH LW SURYLGHV
IRU FRPSHWLWLYHQHVV��� )XUWKHU� DFFRUGLQJ WR 7UHELOFRFN� +RZVH�
DQG (OLDVRQ� OLNHQHVV VKRXOG EH LQWHUSUHWHG LQ WHUPV RI FRPSHW�
LWLYHQHVV DV LW MXVWLILHV WKH HFRQRPLF UDWLRQDOH RI WKH HOLPLQD�
WLRQ RI PDUNHW GLVWRUWLRQV WKURXJK LQWHUQDO PHDVXUHV��� 7KH
SDUWLDO DSSOLFDELOLW\ RI WKH IXQFWLRQDO DSSURDFK WKXV SURYLGHV
WKH DQVZHU WKDW WKRVH LQYHVWRUV ZKR DUH FRPSHWLQJ ZLWK HDFK
RWKHU PD\ EH FRQVLGHUHG UHOHYDQW FRPSDUDWRUV� 7KHUHIRUH� LW LV
QRW DGHTXDWH WKDW LQYHVWRUV DUH LQ WKH VDPH EXVLQHVV RU VHF�
WRU³WKH\ VKRXOG DOVR EH LQ FRPSHWLWLRQ ZLWK HDFK RWKHU�
,Q OLJKW RI WKLV EDFNJURXQG� WKLV DUWLFOH SURSRVHV WKDW� LQ RU�

GHU WR LGHQWLI\ UHOHYDQW FRPSDUDWRUV� WKH IROORZLQJ WZR IDFWRUV
PXVW EH IXOILOOHG FXPXODWLYHO\� ��� LQYHVWRUV VKRXOG EH LQ WKH
VDPH LQGXVWU\ ZLWKLQ D VHFWRU RU EXVLQHVV RU RWKHUZLVH WKH VXE�
MHFW RI WKH VDPH OHJDO RU UHJXODWRU\ UHJLPH� DQG ��� LQYHVWRUV
PXVW EH LQ FRPSHWLWLRQ ZLWK HDFK RWKHU�
,W LV DOVR SHUWLQHQW WR DFNQRZOHGJH D IHZ LVVXHV ZLWK UHVSHFW

WR WKH DQDO\VLV WDNHQ WKXV IDU EHIRUH PRYLQJ WR WKH QH[W SDUW RI
WKLV DUWLFOH� )LUVW� ZKLOH ERUURZLQJ SURYLVLRQV IURP RWKHU %,7V�
ZK\ LV WKH DVVHVVPHQW RI GHWHUPLQLQJ UHOHYDQW FRPSDUDWRUV
LJQRUHG FRPSOHWHO\" 6HFRQG� LV LW UHDVRQDEOH WR VD\ WKDW WKHUH LV
QR QHHG WR DVVHVV UHOHYDQW FRPSDUDWRUV ZKLOH ERUURZLQJ SURYL�
VLRQV IURP RWKHU %,7V" 7KLUG� KRZ GRHV RQH ILQG WKH H[LVWHQFH
RI GLVFULPLQDWLRQ LQ WKH DEVHQFH RI UHOHYDQW FRPSDUDWRUV"

%� &RQWH[WXDOL]LQJ WKH 'LVFRXUVH
:KHQ SURYLVLRQV DUH ERUURZHG XVLQJ WKH 0)1 FODXVH LQ D

%,7� WKH JHQHUDO SUDFWLFH LV WR DVVXPH WKH H[LVWHQFH RI UHOHYDQW
FRPSDUDWRUV� ,W LV IXUWKHU DVVXPHG WKDW WKHVH �LPDJLQDU\�
FRPSDUDWRUV DUH WUHDWHG GLIIHUHQWO\ WKURXJK WKHLU UHVSHFWLYH
%,7V� WKHUHIRUH� ERUURZLQJ FXUHV DQ\ GLVFULPLQDWRU\ EHKDYLRU
WKDW LV FUHDWHG E\ WKH IDYRUDEOH ODQJXDJH RI RWKHU %,7V� ,Q RWK�
HU ZRUGV� GLVFULPLQDWLRQ LQ VXFK FDVHV LV DOOHJHG PDLQO\ EH�
FDXVH RI WKH PRUH IDYRUDEOH ODQJXDJH RI D WKLUG�SDUW\ %,7�
+RZHYHU� QR LQTXLULHV DUH PDGH WR DVFHUWDLQ LI DQ\ UHOHYDQW

DO &RUSRUDWLRQV� �� 8�1� &RQI� RQ 7UDGH 	 'HY� �� DW ��� 8�1� 'RF�
81&7$'�,7(�,,7��� �������
��� 75(%,/&2&.� +2:6(� 	 (/,$621� VXSUD QRWH ���
��� ,G� DW ��� VHH DOVR 5REHUW (� +XGHF� ´/LNH 3URGXFWµ� 7KH 'LIIHUHQFHV LQ

0HDQLQJ LQ *$77 $UWLFOHV , DQG ,,,� LQ 5(*8/$725< %$55,(56 $1' 7+(
35,1&,3/( 2) 121�',6&5,0,1$7,21 ,1 :25/' 75$'( /$: ��� �7KRPDV &RWWLHU
	 3HWURV 0DYURLGLV� HGV�� ������
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FRPSDUDWRU RI D GLIIHUHQW QDWLRQDOLW\ DFWXDOO\ H[LVWV� ,W LV VXE�
PLWWHG WKDW WKLV VRUW RI GLVFULPLQDWLRQ� IRU YDULRXV UHDVRQV� LV
EDVHG RQ D OHJDO ILFWLRQ���
)LUVW� WKHUH DUH QR HIIRUWV WDNHQ WR LGHQWLI\ WKH UHOHYDQW FRP�

SDUDWRUV ZKR PD\ KDYH EHHQ JLYHQ PRUH IDYRUDEOH WUHDWPHQW
GXH WR WKH IDYRUDEOH ODQJXDJH LQ WKLUG�SDUW\ %,7V��� ,W LV SRVVL�
EOH WKDW D WKLUG�SDUW\ %,7 IURP ZKLFK D SURYLVLRQ LV ERUURZHG
GRHV QRW KDYH DQ\ LQYHVWRU ZRUNLQJ LQ WKH VDPH VHFWRU DV WKH
DJJULHYHG LQYHVWRU IURP WKH EDVLF %,7� ,Q WKDW VLWXDWLRQ� LQYHV�
WRUV IURP WKLUG�SDUW\ %,7V DUH QRW UHOHYDQW FRPSDUDWRUV� ,Q WKH
DEVHQFH RI D UHOHYDQW FRPSDUDWRU� WKHUH FDQQRW EH DQ\ GLVFULP�
LQDWLRQ� 8QGHU VXFK FLUFXPVWDQFHV� WKH TXHVWLRQ WKXV DULVHV�
ZKDW LV WKH EDVLV IRU ERUURZLQJ" 7KHUHIRUH� WKH PHFKDQLVP IRU
ERUURZLQJ ZRUNV WKURXJK SUHVXPSWLRQ DQG ZLWKRXW DQ\ HYL�
GHQFH RI WKH H[LVWHQFH RI D UHOHYDQW FRPSDUDWRU�
6HFRQG� WKHUH PD\ H[LVW FHUWDLQ FLUFXPVWDQFHV ZKHUH WKH GH�

WHUPLQDWLRQ RI D UHOHYDQW FRPSDUDWRU LV GLIILFXOW� )RU H[DPSOH�
LW LV GLIILFXOW WR ILQG UHOHYDQW FRPSDUDWRUV ZKHQ FRPPHUFLDO
FRQWUDFWV DUH DFFHSWHG E\ WULEXQDOV DV EHLQJ LQYHVWPHQWV DQG
WKHUHE\ SURWHFWHG E\ D %,7��� RU ZKHQ DQ LQYHVWRU DUJXHV WKDW
DQ DUELWUDO DZDUG VKRXOG EH FRQVLGHUHG DV DQ LQYHVWPHQW LQ
FODLPV WR PRQH\��� ,GHQWLI\LQJ UHOHYDQW FRPSDUDWRUV LQ VXFK
FDVHV LV FHUWDLQO\ YHU\ FKDOOHQJLQJ�
7KLUG� ZLWK UHVSHFW WR DFWXDO WUHDWPHQW� WKHUH DUH QR PHFKD�

QLVPV WR GHWHUPLQH WKH WUHDWPHQW UHFHLYHG E\ YLUWXH RI PRUH
IDYRUDEOH ODQJXDJH� &RQVLGHU� IRU H[DPSOH� LI WKH ODQJXDJH RI D
SURYLVLRQ LQ D WKLUG�SDUW\ %,7 WKDW LV EHLQJ ERUURZHG VD\V�
´ULJKWV RU FODLPV WR PRQH\ RU WR DQ\ SHUIRUPDQFH XQGHU FRQ�
WUDFW KDYLQJ D ILQDQFLDO RU HFRQRPLF YDOXH�µ�� +RZ GRHV RQH GH�

��� %ODFN·V /DZ 'LFWLRQDU\ GHILQHV ´OHJDO ILFWLRQµ DV� ´DQ DVVXPSWLRQ WKDW
VRPHWKLQJ LV WUXH HYHQ WKRXJK LW PD\ EH XQWUXH� PDGH HVS� LQ MXGLFLDO UHDVRQ�
LQJ WR DOWHU KRZ D OHJDO UXOH RSHUDWHV� VSHFLI�� D GHYLFH E\ ZKLFK D OHJDO UXOH RU
LQVWLWXWLRQ LV GLYHUWHG IURP LWV RULJLQDO SXUSRVH WR DFFRPSOLVK LQGLUHFWO\ VRPH
RWKHU REMHFW�µ /HJDO )LFWLRQ� %/$&.·6 /$: ',&7,21$5< ��WK HG� ������
��� :KLWH ,QGXVWULHV $XVWUDOLD /WG� Y� 5HSXEOLF RI ,QGLD� 81&,75$/� )L�

QDO $ZDUG� 1RY� ��� �����
��� ,W LV JHQHUDOO\ DFHHSWHG WKDW ULJKWV DULVLQJ IURP FRQWUDFWV PD\ DPRXQW

WR LQYHVWPHQWV IRU WKH SXUSRVHV RI %,7V� 6HH &+5,6723+ +� 6&+5(8(5 (7 $/��
7+( ,&6,' &219(17,21� $ &200(17$5< ��� �������
��� :KLWH ,QGXVWULHV Y� ,QGLD� �� ������²��
��� $JUHHPHQW %HWZHHQ WKH 6WDWH RI .XZDLW DQG WKH 5HSXEOLF RI ,QGLD IRU

WKH (QFRXUDJHPHQW DQG 5HFLSURFDO 3URWHFWLRQ RI ,QYHVWPHQW� �,QGLD�.XZDLW
%,7�� 1RY� ��� �����
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WHUPLQH ZKDW NLQG RI WUHDWPHQW WKH LQYHVWRU LV WDONLQJ DERXW"
'RHV WUHDWPHQW UHODWH WR D EUHDFK RI D FRQWUDFW KDYLQJ PRQH�
WDU\ YDOXH RU VLPSO\ WKH OLTXLGDWHG GDPDJHV LQ DQ DUELWUDWLRQ"
,W GHSHQGV RQ WKH FRQYHQLHQFHV RI WKH LQYHVWRU DOOHJLQJ GLVFULP�
LQDWLRQ ZKDW NLQG RI GLVFULPLQDWRU\ WUHDWPHQW WKH\ DOOHJH�
%DVHG RQ WKHLU DOOHJHG GLVFULPLQDWRU\ WUHDWPHQW� LW LV SUH�
VXPHG� ZLWKRXW PDNLQJ SURSHU LQTXLULHV� WKDW GLVFULPLQDWLRQ
KDV WDNHQ SODFH� 7KXV� WKH MXVWLILFDWLRQ IRU WKH SUDFWLFH RI ERU�
URZLQJ SURYLVLRQV IURP WKLUG�SDUW\ %,7V LV EDVHG RQ D OHJDO ILF�
WLRQ� 7KHUH LV QR GRXEW WKDW WKLV OHJDO ILFWLRQ LV XVHG E\ FRXUWV
LQ FRPPRQ ODZ V\VWHPV DV D WRRO IRU DGYDQFLQJ MXVWLFH��� KRZ�
HYHU� LWV XVH WR FUHDWH D PHFKDQLVP IRU ERUURZLQJ SURYLVLRQV
IURP WKLUG�SDUW\ %,7V LV TXHVWLRQDEOH�

,,� 0)1 $33/,&$7,21� (;7(51$/0($685(6

7KH IDFW WKDW DQ LQYHVWRU FDQ FODLP ULJKWV IURP D WKLUG�SDUW\
%,7 XVLQJ DQ 0)1 SURYLVLRQ DSSHDUV FRPSOHWHO\ QRUPDO EH�
FDXVH WKLV SURFHVV KDV DOUHDG\ EHHQ DFFHSWHG� UHFRJQL]HG� DQG
HQWUHQFKHG E\ YDULRXV LQYHVWPHQW WULEXQDOV�� DQG VFKRODUV��� ,Q
IDFW� PRVW RI WKH GLVFXVVLRQ VXUURXQGLQJ 0)1 LQWHUSUHWDWLRQ

��� 6WDXIHQ Y� %ULWLVK &ROXPELD �$�*��� ���� %�&�6�&� ���� �� �²�� �&DQ���
��� 'DLPOHU )LQDQFLDO 6HUYLFHV $* Y� $UJHQWLQH 5HSXEOLF� ,&6,' &DVH 1R�

$5%������ $ZDUG� �$XJ� ��� ������ 7HLQYHU 6$ Y� $UJHQWLQH 5HSXEOLF� ,&6,'
&DVH 1R $5%������ 'HFLVLRQ RQ -XULVGLFWLRQ �'HF� ��� ������ 6LHPHQV $* Y�
$UJHQWLQD� ,&6,' &DVH 1R� $5%������ 'HFLVLRQ RQ -XULVGLFWLRQ� � ��� �$XJ� ��
������ *DV 1DWXUDO 6'* 6$ Y� $UJHQWLQH 5HSXEOLF� ,&6,' &DVH 1R�
$5%������� 'HFLVLRQ RQ -XULVGLFWLRQ� � �� �-XQH ��� ������ 7HOHIRQLFD 6$ Y�
$UJHQWLQH 5HSXEOLF� ,&6,' &DVH 1R� $5%������� 'HFLVLRQ RI WKH 7ULEXQDO RQ
2EMHFWLRQV WR -XULVGLFWLRQ� � ��� �0D\ ��� ������ 1DWLRQDO *ULG 3/& Y� $U�
JHQWLQH 5HSXEOLF� 81&,75$/� 'HFLVLRQ RQ -XULVGLFWLRQ� � ��� �-XQH ���
������ 6XH] Y� $UJHQWLQH 5HSXEOLF� ,&6,' &DVH 1R� $5%������� 'HFLVLRQ RQ
-XULVGLFWLRQ� � �� �0D\ ��� ������ ,PSUHJLOR 6S$ Y $UJHQWLQH 5HSXEOLF�
,&6,' &DVH 1R� $5%������� )LQDO $ZDUG� � ��� �-XQH ��� ������ +RFKWLHI $*
Y� $UJHQWLQH 5HSXEOLF� ,&6,' &DVH 1R� $5%������� 'HFLVLRQ RQ -XULVGLFWLRQ� �
�� �2FW� ��� ������ (PLOLR $JXVWLQ 0DIIH]LQL Y� .LQJGRP RI 6SDLQ� ,&6,' &DVH
1R� $5%������ 'HFLVLRQ RQ 2EMHFWLRQV WR -XULVGLFWLRQ� � �� �-DQ� ��� ������
:LQWHUVKDOO $NWLHQJHVHOOVFKDIW Y� $UJHQWLQH 5HSXEOLF� ,&6,' &DVH 1R�
$5%������� $ZDUG� � ��� �'HF� �� ������
��� 6FKLOO� 0XOLWLODWHUDOL]LQJ ,QYHVWPHQW 7UHDWLHV WKURXJK 0RVW�)DYRUHG�

1DWLRQ &ODXVHV� VXSUD QRWH �� DW ���� 6FKLOO� 0)1 &ODXVHV DV %LODWHUDO &RP�
PLWPHQWV WR 0XOWLODWHUDOLVP� VXSUD QRWH �� 3DWULFN 'XPEHUU\� 7KH ,PSRUWD�
WLRQ RI WKH )(7 6WDQGDUG 7KURXJK 0)1 &ODXVHV� $Q (PSLULFDO 6WXG\ RI
%,7V� �� )25(,*1 ,19� /�-� ���� ���� ��� ������� VHH JHQHUDOO\ 3DWULFN
'XPEHUU\� 6KRSSLQJ IRU D %HWWHU 'HDO� 7KH 8VH RI 0)1 &ODXVHV WR *HW ¶%HWWHU·
)DLU DQG (TXLWDEOH 7UHDWPHQW 3URWHFWLRQ� �� $5%� ,17·/ � �������
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WRGD\ UHYROYHV DURXQG WKH ERUURZLQJ RI SURFHGXUDO DQG GLVSXWH
VHWWOHPHQW SURYLVLRQV��� 7KH ERUURZLQJ RI VXEVWDQWLYH SURYL�
VLRQV KDV DOUHDG\ EHHQ DFFHSWHG E\ DOO H[FHSW D IHZ VFKRODUV
DQG WULEXQDOV��� &RQVLGHULQJ WKH ODFN RI UHVLVWDQFH WR WKLV SUDF�
WLFH� WKLV DUWLFOH DWWHPSWV WR ORRN LQWR WKH UDWLRQDOH IRU WKH
EURDG LQWHUSUHWDWLRQ RI 0)1 WUHDWPHQW EHORZ�
,W LV SHUWLQHQW WR FRQVLGHU WKH DUJXPHQWV DQG GHFLVLRQV RI

FRXUWV� WULEXQDOV� DQG VFKRODUV UHODWLQJ WR WKH LQWHUSUHWDWLRQ RI
0)1 SURYLVLRQV� 7KHUHIRUH� WKLV VHFWLRQ LV GLYLGHG LQWR WKUHH
SDUWV� 7KH ILUVW SDUW GLVFXVVHV WKH GHFLVLRQV RI WKH ,QWHUQDWLRQDO
&RXUW RI -XVWLFH �,&-�� ZKLFK GHDOW ZLWK LQWHUSUHWDWLRQV RI 0)1
SURYLVLRQV� 7KH VHFRQG SDUW WKHQ DGGUHVVHV WKH GHFLVLRQV RI YDU�
LRXV WULEXQDOV WKDW KDYH GHDOW ZLWK WKH LVVXH RI ERUURZLQJ XVLQJ
0)1 FODXVHV� )LQDOO\� WKH WKLUG SDUW GHOYHV LQWR VFKRODUO\ FRQ�
WULEXWLRQV RQ WKLV WRSLF�

$� 7KH 7DOH RI 7ZR &DVHV
,W LV D[LRPDWLF WKDW MX[WDSRVHG LQWHUSUHWDWLRQV RI FHUWDLQ FDV�

HV E\ VFKRODUV DQG WULEXQDOV KDYH FUHDWHG XQFHUWDLQW\ UHJDUG�
LQJ WKH XVDJH RI 0)1 SURYLVLRQV LQ %,7V��� ,Q WKLV VXEVHFWLRQ�
WKLV DUWLFOH VKDOO GHDO ZLWK WZR RI WKHVH FDVHV� $PEDWLHORV
&ODLP �*UHHFH Y� 8QLWHG .LQJGRP��� DQG $QJOR�,UDQLDQ 2LO &R�
&DVH �8QLWHG .LQJGRP Y� ,UDQ���� 7KH UHOHYDQFH RI VWXG\LQJ
WKHVH FDVHV OLHV LQ WKH IDFW WKDW WKH\ SURYLGH FODULW\ LQ WHUPV RI
XQGHUVWDQGLQJ WKH VFRSH RI 0)1 SURYLVLRQV LQ LQWHUQDWLRQDO
ODZ�

��� ,HYD .DOQLQD� :KLWH ,QGXVWULHV Y� 7KH 5HSXEOLF RI ,QGLD� $ 7DOH RI
7UHDW\ 6KRSSLQJ DQG 6HFRQG &KDQFHV� � <�%� 21 ,17·/ $5%� ��� �������� -RVH
$QWRQLR 5LYDV� $SSOLFDWLRQ RI 6XEVWDQWLYH 7UHDW\ 2EOLJDWLRQV YLD WKH 0RVW�
)DYRUHG�1DWLRQ &ODXVH� ,&6,' &DVH /DZ (YROXWLRQ� LQ $ 5(92/87,21 ,1 7+(
,17(51$7,21$/ 58/( 2) /$:� (66$<6 ,1 +2125 2) '21 :$//$&(� -5�� ���²��
�%RU]X 6DEDKL HW DO� HGV�� ������
��� %DWLIRUW 	 +HDWK� VXSUD QRWH �� 3HUH]�$]QDU� VXSUD QRWH �� ,FNDOH

,QVVDDW /LPLWHG 6LUNHWL Y� 7XUNPHQLVWDQ� ,&6,' &DVH 1R� $5%������� $ZDUG�
� ��� �0DU� �� ������ ,VKLNDZD� VXSUD QRWH �� *UHHQZRRG� VXSUD QRWH �� &ROH�
VXSUD QRWH �� DW �������
��� &ROH� VXSUD QRWH �� 3HUH]�$]QDU� VXSUD QRWH �� VHH� FRQWUD� 6FKLOO� 0RVW�

)DYRUHG�1DWLRQ &ODXVHV DV D %DVLV RI -XULVGLFWLRQ LQ ,QYHVWPHQW 7UHDW\ $UEL�
WUDWLRQ� VXSUD QRWH �� DW ����
��� $PEDWLHORV &ODLP �*UHHFH Y� 8�.��� �� 5�,�$�$� �� �&RPP·Q RI $UE�

������
��� $QJOR�,UDQLDQ 2LO &R� &DVH �8�. Y� ,UDQ�� ���� ,�&�-� 5HS� �� �-XO\ ����
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�� $PEDWLHORV &ODLP
$IWHU WKH ,&- GHFOLQHG WR DFFHSW MXULVGLFWLRQ� WKH 8QLWHG

.LQJGRP �8.� DQG *UHHFH FRQFOXGHG DQ DJUHHPHQW IRU VHWWOH�
PHQW WKURXJK DUELWUDWLRQ E\ YLUWXH RI $QJOR�*UHHN &RPPHUFLDO
7UHDW\ RI ������� $UWLFOH ; RI WKLV WUHDW\ SURYLGHG�

7KH &RQWUDFWLQJ 3DUWLHV DJUHH WKDW� LQ DOO PDWWHUV UHODW�
LQJ WR FRPPHUFH DQG QDYLJDWLRQ� DQ\ SULYLOHJH� IDYRXU�
RU LPPXQLW\ ZKDWHYHU ZKLFK HLWKHU &RQWUDFWLQJ 3DUW\
KDV DFWXDOO\ JUDQWHG RU PD\ KHUHDIWHU JUDQW WR WKH VXE�
MHFWV RU FLWL]HQV RI DQ\ RWKHU 6WDWH VKDOO EH H[WHQGHG
LPPHGLDWHO\ DQG XQFRQGLWLRQDOO\ WR WKH VXEMHFWV RU FLWL�
]HQV RI WKH RWKHU &RQWUDFWLQJ 3DUW\� LW EHLQJ WKHLU LQWHQ�
WLRQ WKDW WKH WUDGH DQG QDYLJDWLRQ RI HDFK FRXQWU\ VKDOO
EH SODFHG� LQ DOO UHVSHFWV� E\ WKH RWKHU RQ WKH IRRWLQJ RI
WKH PRVW IDYRXUHG QDWLRQ���

*UHHFH DUJXHG WKDW WKH 8. IDLOHG WR SURYLGH ULJKWV� HTXLW\� DQG
DGPLQLVWUDWLRQ RI MXVWLFH WR 0U� $PEDWLHORV��� 7KXV� WKH 8.
KDG EUHDFKHG WKLV 0)1 SURYLVLRQ� 7KH 8. UHVSRQGHG WKDW LWV
0)1 SURYLVLRQ SURWHFWHG WUHDWPHQW DFFRUGHG DV D SULYLOHJH� ID�
YRU� RU LPPXQLW\ EXW QRW WUHDWPHQW DFFRUGHG DV D ULJKW��� 7KH
8. DOVR FRQWHQGHG WKDW WKH SURYLVLRQ FRQFHUQHG PDWWHUV IDOOLQJ
XQGHU WKH VDPH VXEMHFW PDWWHU VLQFH WKH WUHDW\ LV SULPDULO\
FRQFHUQHG ZLWK FRPPHUFH DQG QDYLJDWLRQ DQG QRW ZLWK DGPLQ�
LVWUDWLRQ RI MXVWLFH� WKHUHIRUH� WKH 8. DUJXHG WKDW WKHUH ZDV QR
YLRODWLRQ RI WKH 0)1 SURYLVLRQ���
7KH WULEXQDO� ZKLOH DFFHSWLQJ WKH SURSRVLWLRQ WKDW WKH 0)1

SURYLVLRQ DWWUDFWHG PDWWHUV EHORQJLQJ WR WKH VDPH FDWHJRU\ RI
VXEMHFW PDWWHU� UXOHG WKDW WKH 8.·V LQWHUSUHWDWLRQ FRXOG EH DF�
FHSWHG RQO\ ZKHQ WKH WHUP ´DGPLQLVWUDWLRQ RI MXVWLFHµ ZDV UHDG
LQ LVRODWLRQ��� $FFRUGLQJ WR WKH WULEXQDO� KRZHYHU� WKH H[SUHV�
VLRQ ´DGPLQLVWUDWLRQ RI MXVWLFHµ LQ WKH FRQWH[W RI FRPPHUFH DQG
QDYLJDWLRQ OHDGV WR WKH SURWHFWLRQ RI WKH ULJKWV RI WUDGHUV���
7KXV� WKH DGPLQLVWUDWLRQ RI MXVWLFH FRXOG QRW EH H[FOXGHG IURP

��� $PEDWLHORV &ODLP� �� 5�,�$�$� DW ���
��� 7UHDW\ RI &RPPHUFH DQG 1DYLJDWLRQ %HWZHHQ *UHDW %ULWDLQ DQG

*UHHFH� *UHHFH�*U� %ULW�� DUW� ;� 1RY� ��� �����
��� $PEDWLHORV &ODLP� �� 5�,�$�$� DW ����
��� ,G�
��� ,G�
��� ,G� DW ����
��� ,G�
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WKH ILHOG RI RSHUDWLRQ RI WKH 0)1 SURYLVLRQ LQ WKDW FDVH��� 8OWL�
PDWHO\� KRZHYHU� WKH WULEXQDO KHOG WKDW WKHUH ZDV QR YLRODWLRQ
RI $UWLFOH ;���
7KH WULEXQDO LQ $PEDWLHORV DOVR DFNQRZOHGJHG WKH SULQFLSOH RI

HMXVGHP JHQHULV� ZKLFK� LQ WKH FRQWH[W RI 0)1 SURYLVLRQV� SUR�
YLGHV WKDW 0)1 FODXVHV PD\ DSSO\ WR PDWWHUV EHORQJLQJ WR WKH
VDPH FDWHJRU\ RI VXEMHFW��� 7KLV SULQFLSOH LV DOVR UHIOHFWHG LQ
$UWLFOH � RI WKH 'UDIW $UWLFOHV RQ 0)1 &ODXVHV SUHSDUHG E\ WKH
,QWHUQDWLRQDO /DZ &RPLVVLRQ �,/&�0)1���� 7KLV VKRXOG WHFKQL�
FDOO\ PHDQ WKDW 0)1 FODXVHV DUH DSSOLFDEOH WR RQO\ WKRVH VLWX�
DWLRQV ZKHUH LQYHVWRUV RU LQYHVWPHQW DUH LQ WKH VDPH FDWHJRU\
RI VXEMHFW PDWWHU�
8QIRUWXQDWHO\� WKLV SULQFLSOH LV XVHG LQ RUGHU WR LQWHUSUHW

0)1 SURYLVLRQV ZLWK UHVSHFW WR WKH VXEMHFW PDWWHU� LQ RUGHU WR
MXVWLI\ ERUURZLQJ SURYLVLRQV IURP WKLUG�SDUW\ %,7V� :KHUH WKH
VXEMHFW PDWWHU LQ WKLV FRQWH[W VKRXOG EH XQGHUVWRRG WR EH WKH
DUHD UHODWLQJ WR DFWXDO WUHDWPHQW RI LQYHVWPHQW RU LQYHVWRUV LQ
WKH WHUULWRU\ RI WKH KRVW VWDWH� LW KDV EHHQ LQWHUSUHWHG WR ERUURZ
ULJKWV RU SULYLOHJHV JUDQWHG LQ WKH SURYLVLRQV RI WKLUG�SDUW\
%,7V��� )RU H[DPSOH� LI WKH ZDLWLQJ SHULRG LQ D GLVSXWH VHWWOH�
PHQW FODXVH LV IRXQG WR EH PRUH IDYRUDEOH LQ D WKLUG�SDUW\ %,7�
LW ZRXOG EH FRQVLGHUHG DV IDOOLQJ XQGHU WKH VDPH FDWHJRU\�
WKHUHIRUH� ERUURZLQJ LV MXVWLILHG LQ WKHVH FDVHV� 7KLV DSSURDFK LV
SUREOHPDWLF EHFDXVH WZR FRUUHVSRQGLQJ SURYLVLRQV RI WZR GLI�
IHUHQW WUHDWLHV FDQQRW EH XQGHUVWRRG DV EHORQJLQJ WR WKH VDPH
VXEMHFW PDWWHU�
7KH SULQFLSOH RI HMXVGHP JHQHULV GRHV QRW� E\ LWVHOI� SURYLGH

DQ H[SODQDWLRQ DV WR WKH FRQWRXUV RI VXEMHFW PDWWHU� ,W ZRXOG EH
DQ RYHUVLPSOLILFDWLRQ RI WKLV SULQFLSOH WR MXVWLI\ ERUURZLQJ� 7KH
FRQWRXUV RI VXEMHFW PDWWHU GHSHQG XSRQ WKH ODQJXDJH RI DQ
0)1 SURYLVLRQ� DQG LW PXVW FRQVWLWXWH D FODVV XQGHU ZKLFK DO�
OHJHG PHDVXUHV ZHUH DSSOLHG��� 7KH VFRSH RI WKH VXEMHFW PDWWHU

��� ,G�
��� ,G� DW ����
��� 0)1�81&7$'� VXSUD QRWH �� DW ���
��� 5HSRUW RI WKH ,QWHUQDWLRQDO /DZ &RPPLVVLRQ WR WKH *HQHUDO $VVHPEO\

RQ WKH ZRUN RI LWV WKLUWLHWK VHVVLRQ� 8�1� 'RF� $������� DUW� � ������� UHSULQWHG
LQ ������ � <�%� ,QW·O /� &RPP·Q � �3DUW ,,�� 8�1� 'RF� $�&1���6(5�$������
$GG�� >KHUHLQDIWHU ,/&�0)1�����@�
��� 0DIIH]LQL Y� 6SDLQ� 'HFLVLRQ RI WKH 7ULEXQDO RQ 2EMHFWLRQV WR -XULVGLF�

WLRQ�
��� $�'� 0&1$,5� 7+( /$: 2) 75($7,(6 ��� �������
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PXVW QRW EH FRQWUDU\ WR WKH REMHFWLYH RI WKH SDUWLHV��� +RZHYHU�
WKHUH KDYH EHHQ LQVWDQFHV ZKHUH WKLV SULQFLSOH KDV EHHQ WDNHQ
WR MXVWLI\ ERUURZLQJ ZLWKRXW PDNLQJ SURSHU LQTXLULHV DV WR WKH
REMHFWLYH RI WKH SDUWLHV��� $V LW ZDV DSWO\ SXW E\ WKH (QJOLVK
MXGJH /RUG 6FDUPDQ�µWKH UXOH LV D XVHIXO VHUYDQW EXW D EDG
PDVWHU�µ�� ,W LV VXEPLWWHG WKDW WKH DSSOLFDWLRQ DQG VFRSH RI VXE�
MHFW PDWWHU PXVW EH XQGHUVWRRG WR EH UHODWHG WR LQWHUQDO
PHDVXUHV RQO\� 7KXV� WKH PHDQLQJ RI VDPH VXEMHFW PDWWHU KDV
WR EH IRXQG LQ WKH QDWXUH RI DFWXDO WUHDWPHQW RI LQYHVWPHQW DQG
LQYHVWRUV ZLWKLQ WKH WHUULWRU\ RI WKH KRVW VWDWH�

�� $QJOR�,UDQLDQ 2LO &R� &DVH
7KH $QJOR�,UDQLDQ 2LO &RPSDQ\ �´$QJOR�,UDQLDQµ�� LQFRUSR�

UDWHG LQ WKH 8.� HQWHUHG LQWR DQ DJUHHPHQW ZLWK WKH ,PSHULDO
*RYHUQPHQW RI 3HUVLD �QRZ ,UDQ� LQ ������� 7KH DJUHHPHQW ZDV
UDWLILHG E\ WKH ,UDQLDQ 0DMOLV �SDUOLDPHQW�� DQG LW UHFHLYHG WKH
LPSHULDO DVVHQW WKH IROORZLQJ GD\��� +RZHYHU� LQ ����� WKH 0DM�
OLV FDPH XS ZLWK D ODZ QDWLRQDOL]LQJ WKH RLO LQGXVWU\ LQ ,UDQ���
7KLV OHG WR WKH GLVSXWH EHWZHHQ WKH FRPSDQ\ DQG ,UDQ� ([HUFLV�
LQJ WKH ULJKW RI GLSORPDWLF SURWHFWLRQ� WKH 8. WRRN XS WKH PDW�
WHU IRU $QJOR�,UDQLDQ DQG LQVWLWXWHG SURFHHGLQJV DJDLQVW ,UDQ
LQ WKH ,&-���
$V ,UDQ GLG QRW JLYH LWV FRQVHQW WR WU\ WKH PDWWHU� WKH 8. UH�

OLHG RQ WKH FRPSXOVRU\ MXULVGLFWLRQ RI WKH ,&-��� 8QGHU WKLV MX�
ULVGLFWLRQ� FRXQWULHV PD\ ORGJH D GHFODUDWLRQ ZLWK WKH 81 ZLWK
UHVSHFW WR WKH FDVHV WKH\ ZDQW WR WU\ EHIRUH WKH ,&-��� ,UDQ KDG
DFFHSWHG FRPSXOVRU\ MXULVGLFWLRQ LQ ������� +RZHYHU� ,UDQ
PDGH D GHFODUDWLRQ WKDW LW ZRXOG WU\ RQO\ WKRVH GLVSXWHV DULVLQJ
RXW RI D WUHDW\ GLUHFWO\ RU LQGLUHFWO\ VLJQHG VXEVHTXHQW WR WKH

��� 0DKDUDVKWUD 8QLYHUVLW\ RI +HDOWK 6FLHQFHV 	 RWKHUV Y� 6DWFKLNLWVD
3UDVDUDN 0DQGDO 	 RWKHUV ������� � 6&& ���� � �� �,QG���
��� 0DIIH]LQL Y 6SDLQ� 'HFLVLRQ RI WKH 7ULEXQDO RQ 2EMHFWLRQV WR -XULVGLF�

WLRQ�
��� 4XD]L Y� 4XD]L ������� � $OO (QJ� 5HS� ���� ����
��� $QJOR�,UDQLDQ 2LO &R� &DVH� ���� ,�&�-� DW ����
��� ,G�
��� ,G�
��� ,G�
��� ,G� DW ����
��� 6WDWXWH RI WKH ,QWHUQDWLRQDO &RXUW RI -XVWLFH DUW� ��� � �� -XQH ���

����� �� 8�1�7�6� ����
��� $QJOR�,UDQLDQ 2LO &R� &DVH� ���� ,�&�-� DW ����
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GDWH RI DFFHSWLQJ FRPSXOVRU\ MXULVGLFWLRQ��� 7KHUHIRUH� WKH 8.·V
HIIRUWV WR LPSXWH REOLJDWLRQV RQWR ,UDQ XVLQJ WKH WUHDWLHV VLJQHG
LQ ���� DQG ���� ZHUH QRW DFFHSWHG E\ WKH ,&- IRU ODFN RI MXULV�
GLFWLRQ LQ WKLV FDVH EHFDXVH WKRVH WUHDWLHV ZHUH VLJQHG EHIRUH
�������
/DVWO\� WKH 8. DUJXHG IRU XVH RI WKH 0)1 SURYLVLRQ FRQ�

WDLQHG LQ $UWLFOH ,; RI WKH 7UHDW\ RI ���� VLJQHG EHWZHHQ WKH
8. DQG ,UDQ���� 5HIHUULQJ WR $UWLFOH ,9 RI WKH 7UHDW\ RI ����
EHWZHHQ ,UDQ DQG 'HQPDUN� WKH 8. DUJXHG WKDW WUHDWPHQW RI
$QJOR�,UDQLDQ E\ WKH ,UDQLDQ JRYHUQPHQW ZDV D EUHDFK RI WKH
SULQFLSOHV DQG SUDFWLFH RI LQWHUQDWLRQDO ODZ���� %\ WKH RSHUDWLRQ
RI WKH 0)1 SURYLVLRQ LQ WKLV PDWWHU� WKH 8. DUJXHG� WKH ,UDQL�
DQ JRYHUQPHQW ZDV ERXQG WR REVHUYH WKHVH REOLJDWLRQV WR SUR�
WHFW WKH ULJKWV RI D %ULWLVK QDWLRQDO �LQ WKLV FDVH� $QJOR�
,UDQLDQ����� 7KH 8. IXUWKHU DUJXHG WKDW DFFHVV WR WKH ,&- XQ�
GHU WKH 7UHDW\ RI ���� EHWZHHQ ,UDQ DQG 'HQPDUN� ZKLFK FDPH
DIWHU WKH GHFODUDWLRQ RI ����� VKRXOG KDYH EHHQ FRQVLGHUHG DV
PRUH IDYRUDEOH WUHDWPHQW RI WKH QDWLRQDOV RI D WKLUG SDUW\����
7KHUHIRUH� WKH 8. VKRXOG KDYH EHHQ DOORZHG WR EULQJ WKH FDVH
WR WKH ,&- E\ YLUWXH RI WKLV 0)1 SURYLVLRQ����
7KH ,&-� KRZHYHU� GLG QRW DFFHSW WKLV FRQWHQWLRQ E\ WKH 8.�

7KH FRXUW KHOG WKDW LW GLG QRW KDYH MXULVGLFWLRQ ZLWK UHVSHFW WR
0)1 SURYLVLRQV DQG PDGH WKH IROORZLQJ REVHUYDWLRQ�

7KH WUHDW\ FRQWDLQLQJ WKH PRVW�IDYRXUHG�QDWLRQ FODXVH
LV WKH EDVLF WUHDW\ XSRQ ZKLFK WKH 8QLWHG .LQJGRP
PXVW UHO\� ,W LV WKLV WUHDW\ ZKLFK HVWDEOLVKHV WKH MXULGL�
FDO OLQN EHWZHHQ WKH 8QLWHG .LQJGRP DQG D WKLUG�SDUW\
WUHDW\ DQG FRQIHUV XSRQ WKDW 6WDWH WKH ULJKWV HQMR\HG E\
WKH WKLUG SDUW\� $ WKLUG�SDUW\ WUHDW\� LQGHSHQGHQW RI DQG
LVRODWHG IURP WKH EDVLF WUHDW\� FDQQRW SURGXFH DQ\ OHJDO
HIIHFW DV EHWZHHQ WKH 8QLWHG .LQJGRP DQG ,UDQ� LW LV UHV
LQWHU DOLRV DFWD�µ���

:KLOH LW LV WUXH WKDW WKH ,&- LQ WKLV FDVH GLG QRW DGGUHVV WKH
UDWLRQDOH RU EDVLV IRU ERUURZLQJ� LW GLG UHFRJQL]H WKH SULQFLSOH RI

��� ,G�
��� ,G� DW ����
���� ,G�
���� ,G� DW ����
���� ,G�
���� ,G�
���� ,G�
���� ,G� DW ����
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UHV LQWHU DOLRV DFWD H[SOLFLWO\� 7KLV PHDQV WKH VRYHUHLJQW\ RI
VWDWHV GRHV QRW DOORZ IRU WKH DXWRPDWLF DSSOLFDWLRQ RI WUHDWLHV WR
WKLUG VWDWHV���� 7KHUHIRUH� WKH XVH RI 0)1 SURYLVLRQV WR ERUURZ
FODXVHV IURP D WKLUG�SDUW\ %,7 ZLWKRXW WKH FRQVHQW RI WKH KRVW
VWDWH LV SUREOHPDWLF� ,W LV XQFOHDU DV WR ZKDW ELQGV D VWDWH�
ZLWKRXW LWV FRQVHQW� WR DFFHSW VXFK ERUURZLQJ XQGHU JHQHUDO
LQWHUQDWLRQDO ODZ�
:KDW LV HYHQ PRUH SUREOHPDWLF LV WKH DVVXPSWLRQ WKDW WKH LQ�

FOXVLRQ RI DQ 0)1 SURYLVLRQ LQ D %,7 LWVHOI LV HYLGHQFH RI FRQ�
VHQW E\ VWDWHV WR DFFHSW VXFK ERUURZLQJ� 7KHUH LV OLWHUDWXUH
ILQGLQJ 0)1 FODXVHV WR EH D OLQN EHWZHHQ EDVLF %,7V DQG WKLUG�
SDUW\ %,7V� DUJXLQJ WKDW WKHUH LV DXWRPDWLF LQFRUSRUDWLRQ RI
WKLUG�SDUW\ %,7V LQWR EDVLF %,7V WKURXJK 0)1 FODXVHV���� 7KLV
DVVHUWLRQ KDV EHHQ FULWLFL]HG IRU EHLQJ LQDSSRVLWH DQG PLVOHDG�
LQJ EHFDXVH LW LJQRUHV WKH YDOLGLW\ RI WKH WKLUG�SDUW\ %,7���� ,I
WKH WKLUG�SDUW\ %,7 FHDVHV WR H[LVW� WKHQ WKH ULJKW LQFRUSRUDWHG
WKURXJK WKH 0)1 SURYLVLRQ LQ WKH EDVLF %,7 DOVR YDQLVKHV����
7KLV KDV DOUHDG\ EHHQ HVWDEOLVKHG E\ WKH ,&- GHFLVLRQ LQ WKH
&DVH &RQFHUQLQJ WKH 5LJKWV RI 1DWLRQDOV RI WKH 8QLWHG 6WDWHV LQ
0RURFFR���� $OVR� XQOHVV WKH OLQN LV HVWDEOLVKHG EHWZHHQ WZR
WUHDWLHV EH\RQG DQ\ GRXEW� UHVSHFWLYH WUHDWLHV UHPDLQ UHV LQWHU
DOLRV DFWD� 7KXV� XQWLO WKLV OLQN LV HVWDEOLVKHG� LW LV XQUHDVRQD�
EOH WR EHOLHYH WKDW VWDWHV ZDQW WKLUG�SDUW\ %,7 SURYLVLRQV WR EH
LQFOXGHG LQ WKHLU FDUHIXOO\ QHJRWLDWHG ELODWHUDO DJUHHPHQWV
WKURXJK 0)1 SURYLVLRQV� 7KLV QHJDWHV WKH ZKROH SXUSRVH RI
HQWHULQJ LQWR QHJRWLDWLRQ EHIRUH VLJQLQJ D QHZ %,7�

%� ,QYHVWPHQW 7ULEXQDOV
)RU WKH SXUSRVH RI EUHYLW\� RQO\ WKH UHOHYDQW SDUWV RI GHFL�

VLRQV DUH GLVFXVVHG KHUH WR DQDO\]H ERUURZLQJ XVLQJ 0)1
FODXVHV�

���� *(11$'< '$1,/(1.2� /$:�0$.,1* ,1 7+( ,17(51$7,21$/ &20081,7<
�� �������
���� 6FKLOO� 0XOLWLODWHUDOL]LQJ ,QYHVWPHQW 7UHDWLHV WKURXJK 0RVW�)DYRUHG�
1DWLRQ &ODXVHV� VXSUD QRWH �� DW ����
���� 'RXJODV� VXSUD QRWH �� DW ����
���� ,G�
���� &DVH &RQFHUQLQJ WKH 5LJKWV RI 1DWLRQDOV RI WKH 8QLWHG 6WDWHV RI $PHU�
LFD LQ 0RURFFR �)U� Y� 8�6��� -XGJPHQW� ���� ,�&�-� 5HS� ��� DW ���²�� �$XJ�
����
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�� (PLOLR $JXVWtQ 0DIIH]LQL Y� 7KH .LQJGRP RI 6SDLQ
2QH RI WKH PDLQ REMHFWLRQV WR WKH MXULVGLFWLRQ RI WKH WULEXQDO

LQ WKLV FDVH UHODWHG WR WKH XVH RI DQ 0)1 SURYLVLRQ� FRQWDLQHG
LQ $UWLFOH �� SDUDJUDSK � RI WKH $UJHQWLQD�6SDLQ %,7���� E\ WKH
FODLPDQW WR HVWDEOLVK WKH MXULVGLFWLRQ RI WKH WULEXQDO���� $UWLFOH
�� RI $UJHQWLQD�6SDLQ %,7 SURYLGHV IRU WKH H[KDXVWLRQ RI ORFDO
UHPHGLHV E\ WKH FODLPDQW IRU D SHULRG RI HLJKWHHQ PRQWKV EH�
IRUH LW FDQ PRYH WR DUELWUDWLRQ WR VHWWOH WKH GLVSXWH���� +RZHYHU�
$UWLFOH �� ��� RI WKH &KLOH�6SDLQ %,7 GRHV QRW SURYLGH DQ\ SUH�
FRQGLWLRQV EHIRUH PRYLQJ WR DUELWUDWLRQ���� 7KH FODLPDQW DUJXHG
WKDW &KLOHDQ LQYHVWRUV ZHUH EHLQJ WUHDWHG PRUH IDYRUDEO\ WKDQ
WKH $UJHQWLQLDQ LQYHVWRUV EHFDXVH RI WKH H[LVWHQFH RI PRUH ID�
YRUDEOH GLVSXWH UHVROXWLRQ SURYLVLRQ LQ WKH &KLOH�6SDLQ %,7����
7KHVH FRQWHQWLRQV ZHUH UHMHFWHG E\ 6SDLQ SULPDULO\ RQ WKUHH

JURXQGV� ��� LQ DFFRUGDQFH ZLWK WKH GRFWULQH RI UHV LQWHU DOLRV
DFWD� DJUHHPHQWV EHWZHHQ 6SDLQ DQG D WKLUG SDUW\ GLG QRW FUH�
DWH DQ\ ULJKWV IRU WKH FODLPDQW� ��� E\ DSSOLFDWLRQ RI WKH SULQFL�
SOH HMXVGHP JHQHULV� 0)1 FODXVHV VKRXOG EH XVHG RQO\ LQ FDVHV
RI VXEVWDQWLYH SURYLVLRQV DQG QRW LQ GLVSXWH VHWWOHPHQW SURYL�
VLRQV� DQG ��� 0)1 SURYLVLRQV FRXOG EH XVHG WR GHWHUPLQH GLV�
FULPLQDWLRQ KDYLQJ D FRQQHFWLRQ ZLWK PDWHULDO HFRQRPLF WUHDW�
PHQW EXW QRW ZLWK SURFHGXUDO PDWWHUV����
7KH WULEXQDO LQ 0DIIH]LQL PDGH YDULRXV REVHUYDWLRQV ZLWK UH�

VSHFW WR WKH XVH RI 0)1 FODXVHV DQG 6SDLQ·V REMHFWLRQV� ,Q GR�
LQJ VR� WKH WULEXQDO VWDUWHG ZLWK DQ DVVHVVPHQW RI WKH $QJOR�
,UDQLDQ 2LO &RPSDQ\ &DVH���� WKH ,&- FDVH FRQFHUQLQJ WKH
ULJKWV RI 86 QDWLRQDOV LQ 0RURFFR���� DQG WKH $PEDWLHORV
&ODLP����

���� $JUHHPHQW IRU WKH 5HFLSURFDO 3URPRWLRQ DQG 3URWHFWLRQ RI ,QYHVW�
PHQWV� 2FW� �� ����� ���� 8�1�7�6� ����
���� 0DIIH]LQL Y� 6SDLQ� 'HFLVLRQ RI WKH 7ULEXQDO RQ 2EMHFWLRQV WR -XULVGLF�
WLRQ� DW ���
���� ,G� DW ���
���� $JUHHPHQW EHWZHHQ WKH .LQJGRP RI 6SDLQ DQG WKH 5HSXEOLF RI &KLOH RQ
WKH 5HFLSURFDO 3URWHFWLRQ DQG 3URPRWLRQ RI ,QYHVWPHQWV� 2FW� �� ����� ����
8�1�7�6� ���
���� 0DIIH]LQL Y� 6SDLQ� 'HFLVLRQ RI WKH 7ULEXQDO RQ 2EMHFWLRQV WR -XULVGLF�
WLRQ� � �� DW ���
���� ,G� �� ��²�� DW ���
���� $QJOR�,UDQLDQ 2LO &R� &DVH� ���� ,�&�-� DW ��
���� )UDQFH Y� 86$� ���� ,�&�-� DW ����
���� $PEDWDOLRV &ODLP� �� 5�,�$�$� DW ���
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,Q LWV DVVHVVPHQW RI $QJOR�,UDQLDQ 2LO &RPSDQ\ FDVH� WKH WUL�
EXQDO REVHUYHG WKDW� LI WKH VXEMHFW PDWWHU RI D SURYLVLRQ LQ D
EDVLF WUHDW\ LV IRXQG WR EH OHVV IDYRUDEOH WKDQ WKH FRUUHVSRQG�
LQJ SURYLVLRQ LQ D WKLUG�SDUW\ %,7� WKHQ WKH FRUUHVSRQGLQJ SUR�
YLVLRQ LQ WKH WKLUG�SDUW\ %,7 LV H[WHQGHG WR D EHQHILFLDU\ LQ WKH
EDVLF WUHDW\ DV EHLQJ PRUH IDYRUDEOH���� 7KLV DVVHVVPHQW LV
SUREOHPDWLF� ,W LV QRW D FRUUHFW DVVHVVPHQW RI WKH $QJOR�,UDQLDQ
2LO &RPSDQ\ FDVH EHFDXVH WKH WULEXQDO LQ WKDW FDVH FDWHJRULFDO�
O\ KHOG WKDW D WKLUG�SDUW\ WUHDW\ LV DQ LQGHSHQGHQW DQG LVRODWHG
WUHDW\� DQG DV VXFK LW GLG QRW FUHDWH DQ\ ULJKWV RU REOLJDWLRQV
IRU WKH EDVLF WUHDW\ EHWZHHQ WKH 8. DQG ,UDQ���� )XUWKHU� LW LV
DOVR QRW FOHDU ZKDW WKH 0DIIH]LQL WULEXQDO PHDQW E\ ´VDPHµ
VXEMHFW PDWWHU���� 7KLV DSSURDFK LV QHLWKHU D VRXQG UHIOHFWLRQ RI
WKH $QJOR�,UDQLDQ 2LO &RPSDQ\ FDVH� QRU GRHV LW SURYLGH DQ\
VXLWDEOH WRROV WR GHWHUPLQH ZKDW LV WKH VDPH VXEMHFW PDWWHU�
7KHUHIRUH� WKLV LQWHUSUHWDWLRQ LV YDJXH DQG QRW EDVHG RQ VRXQG
LQWHUSUHWDWLYH WRROV DV SURYLGHG LQ $UWLFOH �� RI WKH 9&/7�
7KH UHIHUHQFH WR WKH &DVH &RQFHUQLQJ WKH 5LJKWV RI 1DWLRQDOV

RI WKH 8QLWHG 6WDWHV LQ 0RURFFR E\ WKH WULEXQDO LQ 0DIIH]LQL
VHHPV WR EH D PHUH IRUPDOLW\ ZLWK UHVSHFW WR WKH DVVHVVPHQW
WDNHQ E\ WKH WULEXQDO���� 7KLV LV EHFDXVH WKH FDVH ZDV UHIHUUHG
WR RQO\ WR VKRZ WKDW WKH 0)1 FODXVH ZDV LQYRNHG E\ WKH 86 WR
FODLP FRQVXODU MXULVGLFWLRQ� DQ DUJXPHQW WKDW ZDV XOWLPDWHO\
UHMHFWHG E\ WKH FRXUW EHFDXVH WKH WUHDWLHV IURP ZKLFK WKH 86
ZDV WU\LQJ WR ERUURZ SURYLVLRQV KDG FHDVHG WR H[LVW����
7KH WULEXQDO DOVR GLVFXVVHG WKH HMXVGHP JHQHULV SULQFLSOH DV

LQFRUSRUDWHG E\ WKH $PEDWHLORV DQG FRQFHGHG WKDW WKH VFRSH RI
WKLV SULQFLSOH SURYLGHG XQGHU $PEDWHLORV ZDV YHU\ EURDG����
7KH WULEXQDO DOVR DFNQRZOHGJHG WKDW WKH $PEDWHLORV GLG QRW
DOORZ WKLUG�SDUW\ WUHDWLHV WR EH DSSOLFDEOH LQ WKH GLVSXWH����
$OO WKUHH FDVHV OHIW FRQVLGHUDEOH JDSV IURP DQ LQWHUSUHWDWLYH

DQG WKHRUHWLFDO VWDQGSRLQW UHJDUGLQJ WKH TXHVWLRQ RI ZKHWKHU
0)1 FODXVHV FDQ EH XVHG WR ERUURZ SURYLVLRQV IURP WKLUG�SDUW\

���� 0DIIH]LQL Y� 6SDLQ� 'HFLVLRQ RI WKH 7ULEXQDO RQ 2EMHFWLRQV WR -XULVGLF�
WLRQ� � �� DW ���
���� $QJOR�,UDQLDQ 2LO &R� &DVH� ���� ,�&�-� DW ����
���� 0DIIH]LQL Y� 6SDLQ� 'HFLVLRQ RI WKH 7ULEXQDO RQ 2EMHFWLRQV WR -XULVGLF�
WLRQ� � �� DW ���
���� ,G� � ��� DW ���
���� ,G�
���� ,G� � ��� DW ���
���� ,G� � ��� DW ���
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%,7V� 7KH RQO\ UHDVRQ ZK\ WKHVH FDVHV DUH XVHG E\ YDULRXV WUL�
EXQDOV DQG VFKRODUV WR VXSSRUW ERUURZLQJ LV EHFDXVH WKHVH FDV�
HV IHOO VKRUW RI PDNLQJ WKH GLUHFW DQG FDWHJRULFDO SURKLELWLRQ RQ
LPSRUWDWLRQ RU ERUURZLQJ�
7KLV� LQ WXUQ� LV EDVHG RQ WKH UHGXQGDQW DQG DQDFKURQLVWLF

SUDFWLFH XQGHU LQWHUQDWLRQDO ODZ� ZKLFK LV EHVW H[SUHVVHG�
´ZKDW LV QRW SURKLELWHG H[SUHVVO\ VKRXOG EH FRQVLGHUHG DOORZHG
LQ LQWHUQDWLRQDO ODZ�µ��� 7KLV DSSURDFK LV DQ RXWGDWHG GLFWXP
WKDW ZDV XVHG E\ WKH 3HUPDQHQW &RXUW RI ,QWHUQDWLRQDO -XVWLFH
LQ WKH 66 /RWXV FDVH��� DQG ZDV VHYHUHO\ FULWLFL]HG E\ -XGJH
%UXQR 6LPPD LQ WKH DGYLVRU\ RSLQLRQ UHODWLQJ WR WKH .RVRYR
LQGHSHQGHQFH FDVH���� $FFRUGLQJ WR 6LPPD� WKH FRXUW·V DQDO\VLV
WKDW ´WKHUH ZDV QR QHHG WR GHPRQVWUDWH SHUPLVVLYH UXOHV DV
ORQJ DV WKHUH LV QR SURKLELWLRQµ ZDV REVROHWH� DQG WKH FRXUW
IDLOHG WR DQVZHU WKH TXHVWLRQV SXW EHIRUH LW VDWLVIDFWRULO\���� +H
DOVR FULWLFL]HG WKH FRXUW IRU XSKROGLQJ WKH GLFWXP IURP WKH /R�
WXV FDVH DQG IDLOLQJ WR PRYH EH\RQG WKH DQDFKURQLVWLF DQG H[�
WUHPHO\ FRQVHQW�IRFXVHG YLVLRQ RI LQWHUQDWLRQDO ODZ���� $FFRUG�
LQJ WR 6LPPD� WKH FRXUW VKRXOG KDYH PDGH DQ DWWHPSW WR
HTXDWH WKH DEVHQFH RI SURKLELWLYH UXOHV ZLWK WKH SUHVHQFH RI
SHUPLVVLYH UXOHV� KRZHYHU� LW GLG QRW����
6LPLODUO\� WKH WULEXQDO LQ 0DIIH]LQL IDLOHG WR XQGHUWDNH DQ\

VHULRXV DWWHPSW WR ORRN LQWR WKH SHUPLVVLYH UXOHV RI LQWHUQD�
WLRQDO ODZ WR MXVWLI\ ERUURZLQJ IURP WKLUG�SDUW\ %,7V XVLQJ
0)1 SURYLVLRQV� ,Q IDFW� WKHUH DUH HVWDEOLVKHG UXOHV LQ LQWHUQD�
WLRQDO ODZ� OLNH $UWLFOH �� RI 9&/7���� WKDW DUH SURKLELWLYH RI
VXFK SUDFWLFHV�
7KH UHDVRQLQJ RI WKH WULEXQDO LQ WKH ODWHU SDUW RI LWV DZDUG LV

HYHQ PRUH SUREOHPDWLF� ,Q SDUDJUDSK ��� LW DUJXHG WKDW� VLQFH
WKH 8. LQ PRVW RI LWV %,7V LQFOXGHG GLVSXWH VHWWOHPHQW SURYL�

���� $Q +HUWRJHQ� /HWWLQJ /RWXV %ORRP� �� (85� -� ,17·/ /� ���� ��� �������
���� &DVH RI WKH 6�6� /RWXV �)U� Y� 7XUN��� -XGJHPHQW� ���� 3�&�,�-� �VHU� $�
1R� �� �6HSW� �� �SURYLGLQJ WKDW WKH UHVWULFWLRQV RQ WKH LQGHSHQGHQFH RI VWDWHV
FDQQRW EH SUHVXPHG EHFDXVH RI WKH FRQVHQVXDO QDWXUH RI WKH LQWHUQDWLRQDO
OHJDO RUGHU��
���� $FFRUGDQFH ZLWK ,QWHUQDWLRQDO /DZ RI WKH 8QLODWHUDO 'HFODUDWLRQ RI
,QGHSHQGHQFH LQ 5HVSHFW RI .RVRYR� 'HFODUDWLRQ E\ -XGJH %UXQR 6LPPD�
���� ,�&�-� ��� �-XO\ ����
���� ,G� � ��
���� ,G�
���� ,G�
���� $ WUHDW\ GRHV QRW FUHDWH HLWKHU REOLJDWLRQV RU ULJKWV IRU D WKLUG VWDWH
ZLWKRXW LWV FRQVHQW�
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VLRQV XQGHU LWV 0)1 SURYLVLRQV���� LW ZDV GRXEWIXO WKDW SDUWLHV
KDG LQWHQGHG WR H[FOXGH GLVSXWH VHWWOHPHQW SURYLVLRQV IURP WKH
SXUYLHZ RI WKHLU 0)1 FODXVH���� (YHQ LI RQH DFFHSWV WKDW WKH
8. LQWHQGHG WR LQFOXGH GLVSXWH VHWWOHPHQW SURYLVLRQV XQGHU LWV
0)1 SURYLVLRQV� E\ ZKDW DQDORJ\ RU SULQFLSOH FDQ LW EH FRQ�
FOXGHG WKDW 6SDLQ RU $UJHQWLQD LQWHQGHG WKH VDPH"
0RVW RI WKH WULEXQDO·V GHFLVLRQ RQ MXULVGLFWLRQ UHYROYHG

DURXQG 6SDLQ·V WUHDW\ SUDFWLFH DQG KRZ YDULRXV WH[WXDO YDULD�
WLRQV FDQ EH VHHQ LQ WUHDWLHV VLJQHG E\ 6SDLQ ZLWK RWKHU FRXQ�
WULHV���� 7KH WULEXQDO DOVR VSHQW FRQVLGHUDEOH WLPH DVFHUWDLQLQJ
WKH LQWHQWLRQ RI WKH SDUWLHV WKURXJK WKH KLVWRU\ RI WKHLU %,7 QH�
JRWLDWLRQV���� 8QIRUWXQDWHO\� QRQH RI WKHVH DSSURDFKHV KDV WKH
JUDYLWDV WR SURYLGH DQ\ UDWLRQDOH IRU ERUURZLQJ SURYLVLRQV IURP
WKLUG�SDUW\ %,7V� 7KH SUREOHP ZLWK WKH WULEXQDO·V DVVHVVPHQW
LV WKDW LW IRFXVHG PRUH RQ HVWDEOLVKLQJ WKDW GLVSXWH VHWWOHPHQW
SURYLVLRQV FDQ IDOO XQGHU 0)1 SURYLVLRQV� UDWKHU WKDQ RQ ORRN�
LQJ IRU D MXVWLILFDWLRQ IRU ERUURZLQJ XQGHU LQWHUQDWLRQDO ODZ�
7KH GHFLVLRQ E\ WKH WULEXQDO FDQ KDUGO\ EH FRQVLGHUHG D FRUUHFW
VWDWHPHQW RI WKH ODZ ZLWK UHVSHFW WR LWV LQWHUSUHWDWLRQ RI 0)1
SURYLVLRQV�

�� :KLWH ,QGXVWULHV $XVWUDOLD /WG� Y� 7KH 5HSXEOLF RI ,QGLD���
:KLWH ,QGXVWULHV LQLWLDWHG D %,7 FODLP DJDLQVW ,QGLD IRU IDLO�

XUH WR HQIRUFH DQ DUELWUDO DZDUG LQ IDYRU RI :KLWH ,QGXVWULHV
DJDLQVW &RDO ,QGLD� /WG�� D SXEOLF VHFWRU XQLW LQ ,QGLD� GXH WR
GHOD\ LQ WKH MXGLFLDO SURFHVV���� :KLWH ,QGXVWULHV DUJXHG WKDW D
GHOD\ RI RYHU QLQH \HDUV LQ HQIRUFLQJ D IRUHLJQ DZDUG VKRXOG EH
FRQVLGHUHG D EUHDFK RI ,QGLD·V REOLJDWLRQ XQGHU WKH ,QGLD�
$XVWUDOLD %,7���� :KLWH ,QGXVWULHV DVVHUWHG WKDW WKH SURYLVLRQ
FRQFHUQLQJ ´HIIHFWLYH PHDQV RI DVVHUWLQJ FODLPV DQG HQIRUFLQJ
ULJKWVµ IURP WKH ,QGLD�.XZDLW %,7��� FRXOG VLPSO\ EH ERUURZHG

���� 0DIIH]LQL Y� 6SDLQ� 'HFLVLRQ RI WKH 7ULEXQDO RQ 2EMHFWLRQV WR -XULVGLF�
WLRQ� � �� DW ���
���� ,G�
���� ,G� �� ��²���
���� ,G� � ���
���� 6HH:KLWH ,QGXVWULHV Y� ,QGLD�
���� 6HH JHQHUDOO\ 6XPHHW .DFKZDKD� 7KH :KLWH ,QGXVWULHV $XVWUDOLD /LP�
LWHG ² ,QGLD %,7 $ZDUG� $ &ULWLFDO $VVHVVPHQW� �� $5%� ,17·/ ��� �������
���� :KLWH ,QGXVWULHV Y� ,QGLD� � ������ DW ���
���� ,QGLD�.XZDLW %,7� VXSUD QRWH ��� DUW� �����
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XVLQJ WKH 0)1 SURYLVLRQ IURP WKH ,QGLD�$XVWUDOLD %,7����
7KXV� ,QGLD·V IDLOXUH WR HQIRUFH WKH DZDUG FRQVWLWXWHG D EUHDFK
RI ,QGLD·V REOLJDWLRQ XQGHU WKH ,QGLD�$XVWUDOLD %,7����
:LWK UHVSHFW WR RQH RI ,QGLD·V REMHFWLRQV� WKDW ERUURZLQJ

ZRXOG VXEYHUW WKH FDUHIXOO\ QHJRWLDWHG EDODQFH RI LWV %,7 ZLWK
$XVWUDOLD���� WKH WULEXQDO KHOG WKDW WKH DXWKRULWLHV FLWHG E\ ,Q�
GLD ZHUH DSSOLFDEOH RQ WKH XVH RI 0)1 FODXVHV IRU ERUURZLQJ
GLVSXWH VHWWOHPHQW SURYLVLRQV RQO\� DQG WKH VLWXDWLRQ LQ WKH
FDVH ZDV TXDOLWDWLYHO\ GLIIHUHQW EHFDXVH D VXEVWDQWLYH SURYLVLRQ
ZDV EHLQJ ERUURZHG���� 7KHUHIRUH� WKHUH ZDV QR VXEYHUVLRQ RI
WKH FDUHIXOO\ QHJRWLDWHG EDODQFH RI WKH %,7� LQ IDFW� E\ ERUURZ�
LQJ VXEVWDQWLYH SURYLVLRQV� WKH %,7 DFKLHYHG LWV REMHFWLYH WKDW
ZDV LQWHQGHG E\ WKH FRQWUDFWLQJ SDUWLHV WKURXJK LQFRUSRUDWLRQ
RI WKH 0)1 SURYLVLRQ����
)DVFLQDWLQJO\� WKH WULEXQDO HYDGHG WKH TXHVWLRQ RI VXEYHUVLRQ

RI WKH FDUHIXOO\ QHJRWLDWHG EDODQFH RI WKH %,7� 7KLV UHTXLUHV D
VHULRXV DVVHVVPHQW RI WKH DSSURDFK RI WKH WULEXQDO� $FFRUGLQJ
WR WKH WULEXQDO� WKH FDUHIXOO\ QHJRWLDWHG EDODQFH RI WKH %,7
FDQQRW EH VXEYHUWHG ZKHQ RQO\ VXEVWDQWLYH SURYLVLRQV RI D
WKLUG�SDUW\ %,7 DUH EHLQJ ERUURZHG���� 7KLV UDLVHV D TXHVWLRQ³
ZKDW LV WKH EDVLV RI WKLV DVVHVVPHQW" )XUWKHU� WKH WULEXQDO KHOG
WKDW FRQWUDFWLQJ SDUWLHV LQWHQGHG WR XVH WKH 0)1 WR ERUURZ
VXEVWDQWLYH SURYLVLRQV���� ,W LV GLIILFXOW WR XQGHUVWDQG WKH EDVLV
IRU UHDFKLQJ WKLV FRQFOXVLRQ DQG KRZ WKH WULEXQDO GHWHUPLQHG
WKH DFWXDO LQWHQWLRQ RI WKH FRQWUDFWLQJ SDUWLHV� ,W LV SRVVLEOH
WKDW WKH WULEXQDO PD\ KDYH DVVXPHG WKDW LQFRUSRUDWLRQ RI
0)1V LQ %,7V E\ VRYHUHLJQ VWDWHV LQ LWVHOI LV HYLGHQFH WKDW
VWDWHV ZDQWHG WR DOORZ ERUURZLQJ IURP WKLUG�SDUW\ %,7V� 7KLV
SUHVXPSWLRQ� KRZHYHU� PXVW EH SURYHG FRQFUHWHO\� (YHQ WKH
FRQFOXVLRQ WKDW VWDWHV ZDQWHG WR DOORZ ERUURZLQJ XVLQJ 0)1V
KDV WR EH VDWLVILHG EH\RQG DQ\ GRXEW� ,Q IDFW� UHFHQW VWDWH EH�
KDYLRU SURYLGHV HYLGHQFH WKDW VWDWHV DUH QRW ZLOOLQJ WR DFFHSW
WKH SURSRVLWLRQ DOORZHG E\ WKH WULEXQDO���� 7KLV DSSURDFK� LI LW

���� :KLWH ,QGXVWULHV Y� ,QGLD� � ������� DW ����
���� ,G�
���� ,G� � ������� DW ����
���� ,G� �� ������²�� DW ����
���� ,G� � ������� DW ����
���� ,G� �� ��������� DW ����
���� ,G�
���� 6HH 5HFHQW 1HZ ,QGLDQ 0RGHO %,7 ������� KWWSV���GHD�JRY�LQ�VLWHV�
GHIDXOW�ILOHV�0RGHO7H[W,QGLDB%,7B��SGI� VHH DOVR 'UDIW 1HWKHUODQG 0RGHO %,7



��� %522.� -� ,17·/ /� >9RO� ����

ZDV LQGHHG WKH UDWLRQDOH RI WKH WULEXQDO� LV LQFRUUHFW LQ WKH DE�
VHQFH RI DQ\ HYLGHQFH IURP ZKLFK LQWHQWLRQV RI WKH SDUWLHV FDQ
EH DVFHUWDLQHG� 7KH WULEXQDO GLG QRW SURYLGH DQ\ MXVWLILFDWLRQ RU
UHDVRQLQJ IRU DOORZLQJ WKH LPSRUWDWLRQ RI D SURYLVLRQ IURP D
WKLUG�SDUW\ %,7� )XUWKHU� LW PDGH DQ DVVHVVPHQW DV WR WKH
PHDQLQJ RI ´HIIHFWLYH PHDQV DQG VWDQGDUGVµ EDVHG RQ WKH GHFL�
VLRQV RI GLIIHUHQW WULEXQDOV DQG ZULWLQJV RI VFKRODUV ZLWKRXW HI�
IHFWLYHO\ VDWLVI\LQJ WKH EDVLV IRU ERUURZLQJ����
,W VHHPV WKDW WKH :KLWH ,QGXVWULHV WULEXQDO ZDV DOUHDG\ XQ�

GHU WKH LPSUHVVLRQ WKDW ERUURZLQJ VXEVWDQWLYH SURYLVLRQV XVLQJ
0)1 SURYLVLRQV IURP WKLUG�SDUW\ %,7V ZDV VHWWOHG LQ SUDFWLFH
DQG WKHRU\� $FFRUGLQJ WR WKH WULEXQDO� DV LW PD\ EH LQIHUUHG� LW
ZDV RQO\ WKH ERUURZLQJ RI GLVSXWH VHWWOHPHQW SURYLVLRQV IURP
WKLUG�SDUW\ %,7V WKDW ZDV GHEDWDEOH� 7KLV DSSURDFK LV VXUSULV�
LQJO\ SUREOHPDWLF IRU WZR UHDVRQV� ILUVW� WKH WULEXQDO GLG QRW
FLWH DQ\ DXWKRULW\ RU VRXUFH WR UHDFK LWV GHFLVLRQ� DQG VHFRQG� LW
GLG QRW PDNH DQ HIIRUW WR MXVWLI\ ERUURZLQJ XQGHU LQWHUQDWLRQDO
ODZ� ,Q RWKHU ZRUGV� WKH GHFLVLRQ RI WKH WULEXQDO ZLWK UHVSHFW WR
WKH XVH RI 0)1 FODXVHV ZDV QRW D UHDVRQHG GHFLVLRQ���� ,QGHHG�
LW ZDV EDVHG RQ WKH SUHVXPSWLYH DVVHVVPHQW RI ERUURZLQJ XVLQJ
0)1V DQG ODFNHG VRXQG OHJDO SULQFLSOH WR EDFN LWV FRQFOXVLRQ�
7KHUH LV D ORQJ OLVW RI GHFLVLRQV E\ LQYHVWPHQW WULEXQDOV WKDW

KDYH QRW XQGHUWDNHQ WKH WDVN RI ILQGLQJ MXVWLILFDWLRQ IRU WKH
ERUURZLQJ RI SURYLVLRQV IURP WKLUG�SDUW\ %,7V���� 7KH SUREOHP

������� KWWSV���JOREDODUELWUDWLRQUHYLHZ�FRP�GLJLWDOBDVVHWV����EFGG����E��
�EE��D��H�G��H�F����FH�'UDIW�0RGHO�%,7�1/������SGI >KHULQDIWHU� 1HWKHU�
ODQGV 'UDIW 0RGHO %,7@�
���� :KLWH ,QGXVWULHV Y� ,QGLD� � ���� DW ����
���� 8QLWHG 1DWLRQV &RPPLVVLRQ RQ ,QWHUQDWLRQDO 7UDGH /DZ
>81&,75$/@� $UELWUDWLRQ 5XOHV� DUW� ����� �)HE� ������ DYDLODEOH DW KWWSV���
ZZZ�XQ�FLWUDO�RUJ�SGI�HQJOLVK�WH[WV�DUELWUDWLRQ�DUE�UXOHV������81&,75$/�
$UELWUDWLRQ�5XOHV������H�SGI �SURYLGLQJ IRU UHDVRQHG GHFLVLRQV�� )RU PRUH
OLWHUDWXUH RQ UHDVRQHG GHFLVLRQV LQ LQWHUQDWLRQDO DUELWUDWLRQV� VHH 3LHUUH
/DOLYH� 2Q WKH 5HDVRQLQJ RI ,QWHUQDWLRQDO $UELWUDO $ZDUGV� � -� ,17·/ ',63�
6(77/(0(17 ��� ��²�� ������� 6WHSKHQ +XQWHU� $ 'XW\ WR *LYH 5HDVRQV�
%XW 2QO\ -XVW� ./8:(5 $5%,75$7,21 %/2* �1RY� �� ������ KWWS���
DUELWUDWLRQEORJ�NOXZHUDUELWUDWLRQ�FRP������������D�GXW\�WR�JLYH�
UHDVRQV�EXW�RQO\�MXVW��
���� )RU H[DPSOH� (') ,QWHUQDWLRQDO 6�$� HW DO� Y� $UJHQWLQH 5HSXEOLF�
,&6,' &DVH 1R� $5%������� $ZDUG �-XQH ��� ������ 0U� )UDQFN &KDUOHV $ULI
Y� 5HSXEOLF RI 0ROGRYD� ,&6,' &DVH 1R� $5%������� $ZDUG� �$SU� �� ������
+HVKDP 7� 0� $O :DUUDT Y� 5HSXEOLF RI ,QGRQHVLD� 81&,75$/� $ZDUG �'HF�
��� ������ $QVXQJ +RXVLQJ &R� /WG� Y� 3HRSOH·V 5HSXEOLF RI &KLQD� ,&6,'
&DVH 1R� $5%������� $ZDUG �0DU� �� ������ *DUDQWL .R]D //3 Y� 7XUNPHQL�



����@ 7KH 6FRSH RI 0)1 3URYLVLRQV LQ %,7V ���

ZLWK WKLV DSSURDFK LV WKDW WKHVH WULEXQDOV SUHVXPHG WKDW WKH
LPSRUWDWLRQ RI VXEVWDQWLYH SURYLVLRQV IURP WKLUG�SDUW\ %,7V
XVLQJ 0)1 FODXVHV LV QRW TXHVWLRQDEOH DW DOO� 7KHUHIRUH� LW ZDV
QRW QHFHVVDU\� RQ WKHLU SDUW� WR VHHN MXVWLILFDWLRQ IRU ERUURZLQJ
0)1 SURYLVLRQV� 8QIRUWXQDWHO\� WKLV SUDFWLFH KDV EHHQ VR GHHS�
O\ HQWUHQFKHG LQ WKH LQYHVWPHQW UHJLPH WKDW WKHUH DUH KDUGO\
DQ\ REMHFWLRQV WR LWV YDOLGLW\�
7KHUH KDYH� KRZHYHU� EHHQ DWWHPSWV WR SURYLGH D IUHVK SHU�

VSHFWLYH ZLWK UHVSHFW WR WKH XVH RI 0)1 SURYLVLRQV LQ %,7V�
.LOLF ,QVDDW Y� 7XUNPHQLVWDQ��� DQG ,FNDOH ,QVDDW Y� 7XUNPHQL�
VWDQ��� SURYLGH GLIIHUHQW SHUVSHFWLYHV RQ LQWHUSUHWLQJ WKH XVH RI
0)1 FODXVHV� 7KH ,FNDOH WULEXQDO� IRU H[DPSOH� FDWHJRULFDOO\
KHOG WKDW D FRPPRQ IRUPXODWLRQ RI 0)1 FODXVHV GRHV QRW DOORZ
ERUURZLQJ IURP WKLUG�SDUW\ %,7V����

�� ,FNDOH ,QVDDW Y� 7XUNPHQLVWDQ
,Q ,FNDOH� WKH WULEXQDO DVNHG� ´&DQ WKH &ODLPDQW LQYRNH WKH

)(7� )36� QRQ�GLVFULPLQDWLRQ� DQG XPEUHOOD FODXVH SURWHFWLRQV
WKURXJK WKH 0)1 FODXVH LQ $UWLFOH ,, RI WKH %,7 RU WKH QRQ�
GHURJDWLRQ FODXVH LQ $UWLFOH 9, RI WKH %,7"µ��� 7KH WULEXQDO RE�
VHUYHG WKDW $UWLFOH ,, RI WKH EDVLF %,7� ZKLFK LQFOXGHG 0)1
WUHDWPHQW� SURYLGHG IRU WKH SURKLELWLRQ RI GLVFULPLQDWLRQ EH�
WZHHQ LQYHVWRUV RI WZR GLIIHUHQW QDWLRQDOLWLHV���� $FFRUGLQJ WR
WKH WULEXQDO� WKLV KRVW VWDWH REOLJDWLRQ WR HQVXUH HTXDO WUHDW�
PHQW KDV WR EH REVHUYHG RQO\ ZKHQ LQYHVWRUV DUH SODFHG LQ VLP�
LODU VLWXDWLRQV���� &RQYHUVHO\� DFFRUGLQJ WR WKH WULEXQDO� 0)1
REOLJDWLRQV GR QRW H[LVW ZKHQ IRUHLJQ LQYHVWRUV DUH QRW SODFHG
LQ VLPLODU VLWXDWLRQV����

VWDQ� ,&6,' &DVH 1R� $5%������� $ZDUG �'HF� ��� ������ 7HLQYHU Y� $UJHQWL�
QD� ,&6,' &DVH 1R $5%������ $ZDUG �-XO\ ��� ������ $VLDQ $JULFXOWXUDO
3URGXFWV /WG� �$$3/� Y� 5HSXEOLF RI 6UL /DQND� ,&6,' &DVH 1R� $5%������
)LQDO $ZDUG �-XQH ��� ������ $7$ &RQVWUXFWLRQ� ,QGXVWULDO DQG 7UDGLQJ
&RPSDQ\ Y� 7KH +DVKHPLWH .LQJGRP RI -RUGDQ� ,&6,' &DVH 1R� $5%������
$ZDUG �0D\ ��� ������
���� .LOLF ,QVDDW ,WKDODW ,KUDFDW 6DQD\L 9H 7LFDUHW $QRQLP 6LUNHWL Y�
7XUNPHQLVWDQ� ,&6,' &DVH 1R� $5%������ $ZDUG �-XO\ �� ������
���� ,FNDOH Y� 7XUNPHQLVWDQ�
���� %DWLIRUW 	 +HDWK� VXSUD QRWH �� DW ����
���� ,FNDOH Y� 7XUNPHQLVWDQ� � ��� DW ����
���� ,G� � ����
���� ,G� � ����
���� ,G�



��� %522.� -� ,17·/ /� >9RO� ����

7KH WULEXQDO IXUWKHU KHOG WKDW WKH PHDQLQJ RI WUHDWPHQW LQ
VLPLODU VLWXDWLRQV KDV WR EH GHWHUPLQHG DFFRUGLQJ WR WKH IDFWXDO
VLWXDWLRQV RI D FDVH� DQG WKLV FDQQRW EH XQGHUVWRRG WR LQFOXGH
LPSRUWLQJ SURYLVLRQV IURP D WKLUG�SDUW\ %,7���� &RQVHTXHQWO\�
WKH WULEXQDO UHMHFWHG WKH FODLP RI WKH LQYHVWRU WR ERUURZ D SUR�
YLVLRQ IURP D WKLUG�SDUW\ %,7����
7KLV GHFLVLRQ LV D UHIUHVKLQJ LOOXVWUDWLRQ RI VRXQG DSSOLFDWLRQ

RI WKH UXOHV RI WUHDW\ LQWHUSUHWDWLRQ ZLWKRXW ZDQGHULQJ LQWR WKH
UHDOP RI MXGLFLDO DGYHQWXULVP� $FFRUGLQJ WR %DWLIRUW DQG +HDWK�
WKLV GHFLVLRQ LV VLJQLILFDQW IRU PRYLQJ DZD\ IURP WKH WRS�GRZQ
DSSURDFK RI 0)1 LQWHUSUHWDWLRQ DQG UHFRQVLGHULQJ WKH ERWWRP�
XS DSSURDFK EDVHG RQ YDULDWLRQ LQ WH[WV����

&� 6FKRODUO\ &RQWULEXWLRQV
7KLV DUWLFOH ZLOO QRZ SUHVHQW D FULWLTXH RI WKH PDMRU DUJX�

PHQWV PDGH E\ VFKRODUV LQ VXSSRUW RI LPSRUWLQJ IDYRUDEOH SUR�
YLVLRQV IURP WKLUG�SDUW\ %,7V XVLQJ 0)1 SURYLVLRQV LQ EDVLF
%,7V� 0RVW RI WKH GLVFXVVLRQ WRGD\ UHYROYHV DURXQG WKH LPSRU�
WDWLRQ RI GLVSXWH VHWWOHPHQW SURYLVLRQV IURP WKLUG�SDUW\ %,7V�
DQG WKHUH LV KDUGO\ DQ\ TXHVWLRQ DV WR WKH YDOLGLW\ RI WKLV SUDF�
WLFH LWVHOI���� 6FKLOO SXWV LW SRVLWLYHO\� WKDW WKH SUDFWLFH RI LP�
SRUWLQJ PRUH IDYRUDEOH SURYLVLRQV LV ODUJHO\ XQFRQWHVWHG���� ([�
FHSW IRU D IHZ UHFHQW ZRUNV���� WKHUH DUH EDUHO\ DQ\ REMHFWLRQV WR
WKLV SUDFWLFH ZKDWVRHYHU� 7KH IROORZLQJ VHFWLRQ SURYLGHV VHYHUDO
PDMRU DUJXPHQWV WKDW DUH SUHVHQWHG DV D MXVWLILFDWLRQ IRU WKLV
SUDFWLFH�

�� (FRQRPLF 5DWLRQDOH
2QH RI WKH PDMRU DUJXPHQWV LQ IDYRU RI ERUURZLQJ SURYLVLRQV

IURP WKLUG�SDUW\ %,7V LV WKDW WKLV SUDFWLFH DOORZV LQYHVWRUV RI
GLIIHUHQW QDWLRQDOLWLHV WR FRPSHWH XQGHU HTXDO FRPSHWLWLYH FRQ�

���� ,G� � ����
���� ,G� � ����
���� %DWLIRUW 	 +HDWK� VXSUD QRWH �� DW ����
���� ,VKLNDZD� VXSUD QRWH �� DW ���� -�:� 6$/$&86(� 7+( /$: 2)
,19(670(17 75($7,(6 ��� ������� :((5$0$175<� VXSUD QRWH �� DW ���� 9HVHO�
VXSUD QRWH ��
���� 6FKLOO� 0XOLWLODWHUDOL]LQJ ,QYHVWPHQW 7UHDWLHV WKURXJK 0RVW�)DYRUHG�
1DWLRQ &ODXVHV� VXSUD QRWH �� DW ����
���� 6HH JHQHUDOO\ 3HUH]�$]QDU� VXSUD QRWH �� %DWLIRUW 	 +HDWK� VXSUD QRWH
�� ,FNDOH Y� 7XUNPHQLVWDQ� )D\D 5RGULJXH]� VXSUD QRWH �� DW ��� ,VKLNDZD�
VXSUD QRWH �� &ROH� VXSUD QRWH �� DW ���²���
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GLWLRQV E\ FUHDWLQJ XQLIRUP VWDQGDUGV RI LQYHVWPHQW SURWHF�
WLRQ���� )XUWKHU� VFKRODUV DUJXH WKDW PXOWLODWHUDO UXOHV RQ LQ�
YHVWPHQW SURWHFWLRQ� VXFK DV ERUURZLQJ RI SURYLVLRQV IURP
WKLUG�SDUW\ %,7V� HQVXUH IDLU WUHDWPHQW RI LQYHVWRUV LQGHSHQG�
HQW RI WKH VRXUFH RI WKH LQYHVWRU���� 7KLV HQDEOHV FDSLWDO IORZ WR
EH DOORFDWHG LQ DUHDV ZKHUH D VWDWH PD\ KDYH D FRPSDUDWLYH
DGYDQWDJH RYHU RWKHU HFRQRPLHV���� 7KHVH DVVHVVPHQWV DUH SDU�
WLDOO\ FRUUHFW IRU VHYHUDO UHDVRQV�
)LUVW� WKH DVVHVVPHQW WKDW WKH SUDFWLFH RI ERUURZLQJ HQVXUHV

HTXDO FRPSHWLWLYH FRQGLWLRQV LV EDVHG RQ WKH SUHVXPSWLRQ WKDW
WKHUH H[LVW UHOHYDQW FRPSDUDWRUV� 7KHVH FRPSDUDWRUV� WKURXJK
WKHLU UHVSHFWLYH %,7V� DUH WUHDWHG GLIIHUHQWO\� WKHUHIRUH� LI WKHUH
DUH QR HTXDO FRPSHWLWLYH FRQGLWLRQV� ERUURZLQJ ZLOO HQVXUH
HTXDO FRPSHWLWLYH FRQGLWLRQV� )RU WKLV SUHPLVH WR KROG WUXH�
WKHUH PXVW EH DQ LQTXLU\� ILUVW� WR GHWHUPLQH LI UHOHYDQW FRP�
SDUDWRUV DFWXDOO\ H[LVW� ,Q WKH DEVHQFH RI VXFK DQ LQTXLU\� LW
EHFRPHV KLJKO\ VXEMHFWLYH WR GHEDWH ZKHWKHU RU QRW HTXDO FRP�
SHWLWLYH FRQGLWLRQV H[LVW� ,W LV SRVVLEOH WKDW WKHUH PD\ QRW EH
DQ\ UHOHYDQW FRPSDUDWRU RU LQYHVWRU IURP D WKLUG VWDWH RU WKLUG�
SDUW\ %,7 IURP ZKLFK WKH SURYLVLRQV DUH EHLQJ LPSRUWHG� 7KXV�
WKHUH PD\ EH QR FRPSHWLWLRQ DW DOO GXH WR WKH DEVHQFH RI D UHOH�
YDQW FRPSDUDWRU� 7KLV VFHQDULR FUHDWHV PRUH DGYDQWDJHRXV
FRQGLWLRQV IRU LQYHVWRUV DVNLQJ WR LPSRUW IDYRUDEOH SURYLVLRQV
IURP WKLUG�SDUW\ %,7V FRPSDUHG WR WKH RWKHU UHOHYDQW FRPSDUD�
WRUV LQ WKH VDPH VHFWRU� ,Q VXFK FDVHV� ERUURZLQJ JRHV DJDLQVW
WKH YHU\ REMHFWLYH IRU ZKLFK LW ZDV FUHDWHG³L�H�� WR HQVXUH
HTXDO FRPSHWLWLYH FRQGLWLRQV� )XUWKHU� D VRXQG DVVHVVPHQW RI
SHUIHFW FRPSHWLWLYH FRQGLWLRQV FDQ EH PDGH RQO\ E\ ORRNLQJ LQWR
WKH GRPHVWLF IUDPHZRUN IRU UHJXODWLQJ FRPSHWLWLRQ� 7KHUHIRUH�
HYHQ LI RQH EHOLHYHV WKDW D VWDWH KDV IDLOHG WR SURYLGH HTXDO
FRPSHWLWLYH FRQGLWLRQV WR DQ LQYHVWRU� DQG DV D UHVXOW DQ LQYHV�
WRU RI D GLIIHUHQW QDWLRQDOLW\ KDV JDLQHG VRPH IDYRUDEOH FRQGL�
WLRQV LQ WKH PDUNHW� RQH KDV WR ORRN LQWR WKH GRPHVWLF RU LQWHU�
QDO PHDVXUHV WKDW KDYH OHG WR WKLV VFHQDULR� ,W LV LQVXIILFLHQW WR

���� )UH\HU 	 +HUOLK\� VXSUD QRWH �� DW ��²��� &KXNZXPHULMH� VXSUD QRWH ��
DW ���� 6FKLOO� 0XOLWLODWHUDOL]LQJ ,QYHVWPHQW 7UHDWLHV WKURXJK 0RVW�)DYRUHG�
1DWLRQ &ODXVHV� VXSUD QRWH �� DW ����
���� 6FKLOO� 0XOLWLODWHUDOL]LQJ ,QYHVWPHQW 7UHDWLHV WKURXJK 0RVW�)DYRUHG�
1DWLRQ &ODXVHV� VXSUD QRWH �� DW ���� &KXNZXPHULMH� VXSUD QRWH �� )UH\HU 	
+HUOLK\� VXSUD QRWH �� DW ��²���
���� 6FKLOO� 0XOLWLODWHUDOL]LQJ ,QYHVWPHQW 7UHDWLHV WKURXJK 0RVW�)DYRUHG�
1DWLRQ &ODXVHV� VXSUD QRWH �� DW ����
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DVVXPH WKDW ERUURZLQJ D SURYLVLRQ FDQ HQVXUH HTXDO FRPSHWL�
WLYH FRQGLWLRQV ZLWKRXW ORRNLQJ LQWR GRPHVWLF PHDVXUHV� 7KHUH�
IRUH� LQ WKH DEVHQFH RI FRQFUHWH UHVHDUFK DQG VWXGLHV� LW LV LQFRU�
UHFW WR DVVXPH WKDW ERUURZLQJ HQVXUHV HTXDO FRPSHWLWLYH FRQGL�
WLRQV�
6HFRQG� WKLV DVVHVVPHQW WKDW ERUURZLQJ IDYRUDEOH SURYLVLRQV

FUHDWHV XQLIRUP VWDQGDUGV RI LQYHVWPHQW SURWHFWLRQ LV SUREOHP�
DWLF EHFDXVH� LQ SUDFWLFH� ERUURZLQJ WDNHV SODFH RQO\ LQ VWDQG�
DORQH LQVWDQFHV� 3URYLVLRQV RI WKLUG�SDUW\ %,7V GR QRW UHPDLQ
DWWDFKHG WR WKH EDVLF %,7 DIWHU WKH GLVSXWH LV RYHU� LQVWHDG�
WKH\ YDQLVK RQFH WKH LQYHVWRU XVHV WKHP IRU WKHLU VSHFLILF QHHG
RU SXUSRVHV LQ D GLVSXWH� ,Q IDFW� LW LV DOVR SRVVLEOH WKDW WKH
VDPH LQYHVWRU PD\ XVH RU ERUURZ D VLPLODU SURYLVLRQ IURP D
FRPSOHWHO\ GLIIHUHQW %,7� $Q LOOXVWUDWLRQ ZLOO H[SODLQ WKLV QDU�
UDWLYH� &RQVLGHU WKDW $�% LV D EDVLF %,7� $�& LV D WKLUG�SDUW\
%,7� $�' LV DQRWKHU %,7� DQG ; LV DQ LQYHVWRU� $ LV WKH KRVW
VWDWH� $VVXPH ; KDV ERUURZHG D GLVSXWH VHWWOHPHQW SURYLVLRQ
VXFFHVVIXOO\ IURP WKH $�& %,7� UHGXFLQJ WKH ZDLWLQJ SHULRG IRU
LQLWLDWLQJ DQ LQYHVWPHQW DUELWUDWLRQ� ,Q DQRWKHU GLVSXWH EH�
WZHHQ $ DQG ;� ; ERUURZV WKH GLVSXWH VHWWOHPHQW SURYLVLRQ
IURP WKH $�' %,7 WR JHW DZD\ ZLWK D ´IRUN LQ WKH URDGµ
FODXVH���� 7R JLYH DQRWKHU H[DPSOH� LW LV SRVVLEOH WKDW WZR GLI�
IHUHQW IRUHLJQ LQYHVWRUV LQ WZR GLIIHUHQW KRVW VWDWHV PD\ WU\ WR
ERUURZ IDLU DQG HTXLWDEOH WUHDWPHQW �)(7� SURYLVLRQV IRU GLI�
IHUHQW UHDVRQV �RQH PD\ VHHN LW IRU GHQLDO RI MXVWLFH DQG DQRWKHU
PD\ VHHN LW IRU OHJLWLPDWH H[SHFWDWLRQV� IURP D WKLUG�SDUW\ %,7�
,W LV GLIILFXOW WR VHH DQ\ XQLIRUPLW\ LQ VXFK SUDFWLFHV� 7KHUHIRUH�
LW LV GLIILFXOW WR DFFHSW WKDW ERUURZLQJ FUHDWHV D XQLIRUP VWDQG�
DUG RI LQYHVWPHQW SURWHFWLRQ�
7KLUG� GLVFULPLQDWLRQ EDVHG RQ WKH VRXUFH RU QDWLRQDOLW\ RI

IRUHLJQ LQYHVWRUV LV SURWHFWHG XQGHU WKH 0)1 SURYLVLRQ LQ WKH
EDVLF %,7� $FWXDO GLVFULPLQDWLRQ WDNHV SODFH RQO\ WKURXJK LQ�
WHUQDO RU GRPHVWLF PHDVXUHV� ,Q IDFW� WKH FODLP WKDW PXOWLQD�
WLRQDO UXOHV RQ LQYHVWPHQW SURWHFWLRQ HQVXUH QR GLVFULPLQDWLRQ
RQ WKH EDVLV RI WKH VRXUFH RI WKH LQYHVWRU��� LV FRQWUDGLFWRU\ EH�
FDXVH WKLV DVVHVVPHQW GRHV QRW PDNH DQ\ LQTXLU\ DERXW PRUH

���� ´)RUN LQ WKH URDGµ FODXVHV LQ %,7V SURYLGH WKH LQYHVWRU D FKRLFH EH�
WZHHQ SXUVXLQJ LWV FODLPV DJDLQVW WKH KRVW VWDWH HLWKHU WKURXJK WKH DUELWUD�
WLRQ PHFKDQLVPV SURYLGHG LQ WKH %,7 RU LQ ORFDO FRXUWV RU RWKHU YHQXHV XQGHU
UHOHYDQW FRQWUDFW�
���� 6HH JHQHUDOO\ 6FKLOO� 0XOLWLODWHUDOL]LQJ ,QYHVWPHQW 7UHDWLHV WKURXJK
0RVW�)DYRUHG�1DWLRQ &ODXVHV� VXSUD QRWH ��
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IDYRUDEOH WUHDWPHQW WR IRUHLJQ LQYHVWRUV IURP WKLUG VWDWHV� ,W
VLPSO\ DVVXPHV WKDW ERUURZLQJ HQVXUHV WKH VDPH WUHDWPHQW
EHWZHHQ IRUHLJQ LQYHVWRUV� ,W LV LURQLF WKDW ZKHQ D IRUHLJQ LQ�
YHVWRU HQWHUV LQWR WKH WHUULWRU\ RI WKH KRVW VWDWH� WKH PRUH ID�
YRUDEOH SURYLVLRQV RI D WKLUG�SDUW\ %,7 DUH QRW TXHVWLRQHG XQWLO
D GLVSXWH DULVHV� 7KHVH VR�FDOOHG PXOWLQDWLRQDO UXOHV RQ LQ�
YHVWPHQW SURWHFWLRQ SOD\ WKHLU UROH RQO\ ZKHQ D GLVSXWH DULVHV�
ZKLFK LV EDVHG RQ WKH H[SHGLHQF\ WR WKH LQYHVWRU� RWKHUZLVH�
WKH\ GR QRW DSSHDU WR SOD\ DQ\ UROH�
)RXUWK� WKH DVVHVVPHQW WKDW ERUURZLQJ HQDEOHV FDSLWDO WR

IORZ ZKHUH LW LV DOORFDWHG HIILFLHQWO\ LV ZURQJ� 7KLV LV GXH WR WKH
IDFW WKDW %,7V GR QRW OHDYH LW WR WKH PDUNHW WR DOORFDWH IRUHLJQ
LQYHVWPHQW���� ,W LV WKH KRVW VWDWH RU KRPH VWDWH WKDW JRYHUQV RU
UHJXODWHV IRUHLJQ LQYHVWPHQW EHFDXVH WKH\ GR QRW WUXVW WKH
PDUNHW WR JXLGH IRUHLJQ LQYHVWPHQW DQG DUH GHHSO\ FRQFHUQHG
DERXW WKH PDFURHFRQRPLF HIIHFWV RI IRUHLJQ LQYHVWPHQW����
6WDWHV UHJXODWH IRUHLJQ LQYHVWPHQWV WR HQVXUH GHVLUHG PDFURH�
FRQRPLF HIIHFWV���� 7KHUHIRUH� LW LV GLIILFXOW WR DFFHSW WKH SURSRVL�
WLRQ WKDW WKH SUDFWLFH RI ERUURZLQJ SOD\V DQ\ UROH LQ WKH HIIL�
FLHQW DOORFDWLRQ RI FDSLWDO�
)LIWK� WKH SURSRVLWLRQ WKDW ERUURZLQJ HQDEOHV D VWDWH WR JDU�

QHU VSHFLDOL]DWLRQ LQ DUHDV ZKHUH LW FDQ KDYH D FRPSDUDWLYH DG�
YDQWDJH LV DOVR QRW HQWLUHO\ FRUUHFW� ,W LV SRVVLEOH WKDW D VWDWH
PD\� WKURXJK ORZ�WDULII LQFHQWLYHV� SURPRWH LQYHVWPHQW LQIORZ
LQ WKRVH DUHDV LQ ZKLFK LW GRHV QRW KDYH D FRPSDUDWLYH DG�
YDQWDJH���� ,Q RWKHU ZRUGV� LW FRPSOHWHO\ GHSHQGV RQ WKH VWDWH
WR GHFLGH KRZ WR VWHHU WKH LQIORZ RI LQYHVWPHQW LQWR LWV WHUULWR�
U\� $ %,7 GRHV QRW REOLJH VWDWHV WR DFFHSW FDSLWDO LQIORZ� LW
PHUHO\ FUHDWHV DQ REOLJDWLRQ WR SURPRWH DQG SURWHFW LQYHVW�
PHQWV�
6L[WK� WKH DIRUHPHQWLRQHG DQDO\VLV E\ VFKRODUV LV XQGHU�

SLQQHG E\ WKH QRWLRQ WKDW %,7V DUH UHODWHG WR )', LQIORZ� 7KLV
SURSRVLWLRQ LV LQFRQFOXVLYH� ,Q IDFW� WKHUH LV VHFRQGDU\ OLWHUD�
WXUH DYDLODEOH WKDW VKRZV D ZHDN OLQNDJH EHWZHHQ %,7V DQG
)', LQIORZ LQWR WKH WHUULWRU\ RI KRVW VWDWHV���� &RXQWULHV OLNH

���� .HQQHWK -� 9DOGHYHOGH� 7KH (FRQRPLFV RI %LODWHUDO ,QYHVWPHQW 7UHD�
WLHV� �� +$59� ,17·/ /� -� ���� ��� �������
���� ,G�
���� ,G�
���� ,G�
���� -$1 3(7(5 6$66(� $1 (&2120,& $1$/<6,6 2) %,/$7(5$/ ,19(670(17
75($7,(6 �� ������� VHH DOVR -DVRQ :HEE <DFNHH� 'R %LODWHUDO ,QYHVWPHQW
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%UD]LO DQG 0H[LFR� ZKLFK DUH WKH PDMRU KRVWV RI )',� ZHUH IRU D
ORQJ SHULRG UHOXFWDQW WR VLJQ %,7V���� 6LPLODUO\� WKH 86 LV RQH RI
WKH ODUJHVW LQYHVWRU FRXQWULHV LQ ,QGLD� GHVSLWH WKH IDFW WKDW ,Q�
GLD DQG WKH 86 KDYH QRW VLJQHG D %,7���� 7KHUHIRUH� WKH SURSR�
VLWLRQ WKDW ERUURZLQJ FDQ LQFUHDVH )', LQIORZ LQ D FRXQWU\ E\
SURYLGLQJ VXLWDEOH FRPSHWLWLYH FRQGLWLRQV LV QRW FRUUHFW EHFDXVH
D %,7� LQ LWVHOI� PD\ QRW SURYLGH DQ\ EDVLV IRU FDSLWDO LQIORZ�

�� 1RQ�(FRQRPLF 5DWLRQDOH
6FKRODUV DUJXH WKDW ERUURZLQJ SURYLVLRQV IURP WKLUG�SDUW\

%,7V� ZKLFK XOWLPDWHO\ OHDGV WR PXOWLODWHUL]DWLRQ RI LQYHVWPHQW
UXOHV� GLVFRXUDJHV VWDWHV IURP EORF�EXLOGLQJ��� EHKDYLRU DQG
SURPRWHV LQWHUQDWLRQDO VHFXULW\ DQG SHDFH WKURXJK HFRQRPLF
LQWHUGHSHQGHQFH���� 7KH\ DOVR DUJXH WKDW 0)1 FODXVHV PRYH
DZD\ IURP JHQHUDO LQWHUQDWLRQDO ODZ³ZKLFK DOORZV IRU WKH
JUDQWLQJ RI VSHFLDO IDYRUV WR FHUWDLQ VWDWHV³DQG� LQVWHDG� HQ�
VXUHV HTXDO WUHDWPHQW EHWZHHQ VWDWHV���� 8OWLPDWHO\� 0)1 SUR�
YLVLRQV ORFN VWDWHV LQWR WKH IUDPHZRUN RI PXOWLODWHUDOLVP�
ZKLFK LV DGYHUVH WR ELODWHUDO DOOLDQFHV����
7KH DERYHPHQWLRQHG DVVHVVPHQW LV EDVHG RQ WKH DVVXPSWLRQ

WKDW ELODWHUDOLVP �RU� LQ IDFW� UHJLRQDOLVP� LV QRW LQ WKH EHVW LQ�
WHUHVW RI FRXQWULHV� +DG WKLV EHHQ WKH FDVH� WKH *$77� ZKLFK LV
LWVHOI D PXOWLODWHUDO DJUHHPHQW� ZRXOG QRW KDYH FRQWDLQHG SUR�
YLVLRQV RQ UHJLRQDO WUDGH DJUHHPHQWV �57$V����� 7KH WKHRU\ RI
HFRQRPLF LQWHJUDWLRQ UHIHUV WR WKH SROLF\ RI UHGXFLQJ RU HOLPL�
QDWLQJ WUDGH EDUULHUV DPRQJ QDWLRQV MRLQWO\ HQWHULQJ LQWR

7UHDWLHV 3URPRWH )RUHLJQ 'LUHFW ,QYHVWPHQW"� �� 9$� -� ,17·/ /� ��� �����²
������ 0DU\ +DOOZDUG�'ULHPHLHU� 'R %LODWHUDO ,QYHVWPHQW 7UHDWLHV $WWUDFW
)RUHLJQ ,QYHVWPHQW"� LQ 7+( ())(&7 2) 75($7,(6 21 )25(,*1 ',5(&7
,19(670(17 ���²�� �.DUO 6DXYDQW HW DO� HGV�� ������
���� 6$66(� VXSUD QRWH ����
���� )LYH &RXQWULHV WKDW DUH 0DNLQJ LW %LJ LQ ,QGLD� 0$.( ,1 ,1',$�
KWWS���ZZZ�PDNHLQLQGLD�FRP�ILYH�FRXQWULHV�WKDW�DUH�PDNLQJ�ELJ�LQ�LQGLD �ODVW
YLVLWHG -DQ� �� ������
���� %ORF�EXLOGLQJ UHIHUV WR WKH UHJLRQDO FROODERUDWLRQ DPRQJ VRPH VWDWHV LQ
WUDGH DQG LQYHVWPHQW WR SXUVXH WKHLU LQWHUHVWV�
���� 6FKLOO� 0XOLWLODWHUDOL]LQJ ,QYHVWPHQW 7UHDWLHV WKURXJK 0RVW�)DYRUHG�
1DWLRQ &ODXVHV� VXSUD QRWH �� DW ����
���� ,G�
���� ,G�� VHH DOVR (IUDLP &KDODPLVK� 7KH )XWXUH RI %LODWHUDO ,QYHVWPHQW
7UHDWLHV� $ 'H )DFWR 0XOWLODWHUDO $JUHHPHQW� �� %522.� -� ,17·/ /� ��� �������
���� *$77� VXSUD QRWH ��� DUW� ;;,9�
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DJUHHPHQWV���� 57$V GR QRW LQFUHDVH WKH WUDGH EDUULHUV IRU QRQ�
PHPEHU FRXQWULHV� EXW WKH\ GR ORZHU WKH WUDGH EDUULHUV DPRQJ
PHPEHU FRXQWULHV� ZKLFK� LQ WXUQ� LV VHHQ DV D PRYH WRZDUGV
IUHHU WUDGH���� 3UHVHQWO\� WKHUH DUH PRUH WKDQ ��� 57$V� DQG
WKLV QXPEHU LV FRQVWDQWO\ JURZLQJ���� (DFK :72 PHPEHU LV
FXUUHQWO\ D PHPEHU RI PRUH WKDQ WHQ 57$V���� .UXJPDQ H[�
SODLQV WKDW 57$V DUH VR SRSXODU EHFXDVH ��� WKHUH DUH IHZHU
SDUWLFLSDQWV DW WKH UHJLRQDO OHYHO WKDQ DW WKH JOREDO OHYHO� ZKLFK
FKDQJHV WKH FKDUDFWHU RI QHJRWLDWLRQV���� ��� WKH FKDQJLQJ QD�
WXUH RI WUDGH UHVWULFWLRQV PDNHV PRQLWRULQJ WUDGH UHODWLRQV YHU\
GLIILFXOW� DQG ��� WKH GHFOLQH RI WKH UHODWLYH LPSRUWDQFH RI WKH
86 LQ ZRUOG WUDGH KDV VKDNHQ WKH KHJHPRQLF VWDELOLW\ RI WKH
JOREDO WUDGLQJ V\VWHP����
$FFRUGLQJ WR .UXJPDQ� UHJLRQDOLVP RIIHUV WR PLQLPL]H WKHVH

SUREOHPV E\ SURYLGLQJ FRXQWULHV ZLWK QHZ EDUJDLQLQJ RSSRUWX�
QLWLHV���� 7KH LQFUHDVLQJ SUHYDOHQFH RI 57$V� KRZHYHU� FUHDWHV D
QXPEHU RI QRYHO DQG FRPSOH[ WDULII VFKHGXOHV WKDW LPSRVH
JUHDWHU WUDQVDFWLRQ FRVWV RQ SURGXFHUV� UDLVH EXVLQHVV FRVWV�
DQG GLYHUW WUDGH DQG DVVRFLDWHG LQYHVWPHQWV���� %,7V� XQOLNH
57$V� DUH IUHH IURP VXFK LQKHUHQW SUREOHPV� ,Q WKDW VHQVH�
DJUHHPHQWV OLNH %,7V SURYLGH JUHDWHU WUDQVSDUHQF\� EHWWHU OH�
JDO SUHGLFWDELOLW\� DQG LQFUHDVHG VHFXULW\ WR VWDNHKROGHUV LQ RU�
GHU WR DWWUDFW )',���� $VLGH IURP WKHVH IDFWRUV� WKHUH FDQ EH D

���� '20,1,& 6$/9$725(� ,17(51$7,21$/ (&2120,&6� 75$'( $1' ),1$1&(
��� �������
���� ,G�� VHH JHQHUDOO\ 5XGLJHU 'RUQEXVFK� 3ROLF\ 2SWLRQV IRU )UHHU 7UDGH�
7KH &DVH IRU %LODWHUDOLVP� LQ $0(5,&$1 75$'( 675$7(*<� 237,216 )25 7+(
����V �5REHUW =� /DZUHQFH HW DO� HGV�� ������
���� 6HH 5HJLRQDO 7UDGH $JUHHPHQWV 'DWDEDVH� :25/' 75$'( 25*��
KWWS���UWDLV�ZWR�RUJ�8,�3XEOLF0DLQWDLQ57$+RPH�DVS[ �ODVW YLVLWHG -DQ� ��
������
���� 6HH 75(%,/&2&. HW DO�� VXSUD QRWH ��� DW ���
���� )HZHU SDUWLFLSDQWV PHDQ FRXQWULHV KDYH WR QHJRWLDWH ZLWK D VPDOO
QXPEHU RI RWKHU FRXQWULHV� WKXV UHGXFLQJ WKHLU QHJRWLDWLRQ FRVWV WR D ODUJH
H[WHQW� $SDUW IURP WKLV� FRXQWULHV DW WKH UHJLRQDO OHYHO IHHO PRUH HPSRZHUHG
WR SXW IRUZDUG WKHLU LQWHUHVWV GXULQJ QHJRWLDWLRQV�
���� 3DXO .UXJPDQ� 5HJLRQDOLVP YHUVXV 0XOWLODWHUDOLVP� $QDO\WLFDO 1RWHV�
LQ 1(: ',0(16,216 ,1 5(*,21$/ ,17(*5$7,21 �� �-DLPH 'H 0HOR HW DO� HGV��
������
���� ,G� DW ���
���� -$*',6+ %+$*:$7,� 7(50,7(6 ,1 7+( 75$',1* 6<67(0� +2:
35()(5(17,$/ $*5((0(176 81'(50,1( )5(( 75$'( �� �������
���� :� -� (WKLHU� 7KH 1HZ 5HJLRQDOLVP� ��� 7+( (&21� -� ����� ����²��
�������
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SRVLWLYH LQWHUDFWLRQ EHWZHHQ PXOWL�OHYHO UXOHPDNLQJ ZLWKLQ UH�
JLRQDO� ELODWHUDO� DQG PXOWLODWHUDO DJUHHPHQWV���� ,W LV LQFRUUHFW
WR DVVXPH WKDW WKHVH DJUHHPHQWV FRQIOLFW���� 7KHUHIRUH� WKH
SURSRVLWLRQ WKDW RQO\ PXOWLQDWLRQDO UXOHV FDQ DFKLHYH LQWHUQD�
WLRQDO SHDFH DQG VHFXULW\ LV QRW ZHOO SODFHG�
)XUWKHU WKH DVVHUWLRQ WKDW 0)1 SURYLVLRQV FUHDWH PXOWLODW�

HUDO UXOHV LV� LQ LWVHOI� FKDOOHQJHG E\ YDULRXV VFKRODUV� 0F5DH
DUJXHV WKDW PXOWLODWHUDOL]DWLRQ LQ WUDGH KDSSHQHG EHFDXVH
VWDWHV FKRVH WR LQFOXGH 0)1 SURYLVLRQV LQ WKH PXOWLODWHUDO
DJUHHPHQWV� QRW EHFDXVH 0)1 FODXVHV ZHUH GHVLJQHG WR DIIHFW
PXOWLODWHUDOL]DWLRQ���� 3HUH]�$]QDU FDOOV PXOWLODWHUDOL]DWLRQ
WKURXJK 0)1 FODXVHV D OHJDO ILFWLRQ���� +H DUJXHV WKDW PXOWL�
ODWHUDOL]DWLRQ VKRXOG EH EDVHG RQ WKH FRRSHUDWLRQ RI VWDWHV UD�
WKHU WKDQ RQH SURYLVLRQ FRQWDLQHG LQ D WUHDW\ RU E\ WKH GHFLVLRQ
RI DQ DUELWUDO WULEXQDO���� 3HUH]�$]QDU DOVR DUJXHV WKDW WKH XVH
RI OHJDO ILFWLRQ WR UHSODFH WKH WUXH OHJDO HIIHFW RI D UXOH PD\ XQ�
GHUPLQH WKH DSSOLFDWLRQ DQG FRQWH[W RI WKH UXOH���� +H IXUWKHU
SRVLWV WKDW PXOWLODWHUDOL]DWLRQ WKURXJK 0)1 SURYLVLRQV LV QRW
WUXH PXOWLODWHUDOLVP EHFDXVH LW LV WKH LPSRVLWLRQ RI UXOHV
WKURXJK WKH LQWHUSUHWDWLRQ RI 0)1 SURYLVLRQV E\ WKH DUELWUDO
WULEXQDOV���� 7KH XQGHUO\LQJ LGHD EHKLQG WKHVH DUJXPHQWV LV
WKDW VWDWHV DUH WKH SULPDU\ ODZPDNHUV LQ LQWHUQDWLRQDO ODZ�
WKHUHIRUH� DQ\ DWWHPSW WR FUHDWH D �PXOWLODWHUDO� V\VWHP ZLWK�
RXW WKH FRQVHQVXV DQG FRRSHUDWLRQ RI VWDWHV LV SUREOHPDWLF�
7KXV� DQ DWWHPSW WR FUHDWH PXOWLODWHUDO UXOHV WKURXJK 0)1
SURYLVLRQV LQ %,7V LV D IODZHG DSSURDFK�

���� 81,7(' 1$7,216� 08/7,/$7(5$/,60� 5(*,21$/,60 $1' %,/$7(5$/,60 ,1
75$'( $1' ,19(670(17 �� �3KLOLSSH 'H /RPEDHUGH HG�� ������
���� ,G�� 'RXJODV $� ,UZLQ� 0XOWLODWHUDO DQG %LODWHUDO 7UDGH 3ROLFLHV LQ WKH
:RUOG 7UDGLQJ 6\VWHP� $Q +LVWRULFDO 3HUVSHFWLYH� LQ 1(: ',0(16,216 ,1
5(*,21$/ ,17(*5$7,21 �-DLPH GH 0HOR HW DO� HGV�� ������
���� 'RQDOG 0F5DH� ,QWURGXFWLRQ WR WKH 6\PSRVLXP RQ 6LPRQ %DWLIRUW DQG
-� %HQWRQ +HDWK� LQ 7KH 1HZ 'HEDWH RQ WKH ,QWHUSUHWDWLRQ RI 0)1 &ODXVHV LQ
,QYHVWPHQW 7UHDWLHV� 3XWWLQJ WKH %UDNHV RQ 0XOWLODWHUDOL]DWLRQ� ��� $0� -�
,17·/ /� 81%281' ��� �� �������
���� )DFXQGR 3HUH]�$]QDU� 7KH )LFWLRQV DQG 5HDOLWLHV RI 0)1 &ODXVHV LQ
,QWHUQDWLRQDO ,QYHVWPHQW $JUHHPHQWV� ��� $0� -� ,17·/ /� 81%281' ��� ��
������� /HJDO�ILFWLRQ KHUH� OLNHO\ SRLQWV WRZDUGV WKH IDFW WKDW LW LV WULEXQDOV
DQG QRW VWDWHV WKDW KDYH FUHDWHG WKLV QRWLRQ RI WKH XVH RI 0)1 SURYLVLRQV� ,Q
IDFW� WKHUH LV OLWWOH HYLGHQFH WR SURYH WKDW VWDWHV DOVR VXSSRUW VXFK XVH RI 0)1
SURYLVLRQV LQ %,7V�
���� ,G�
���� ,G�
���� ,G�
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,,,� ,17(535(7$7,21 2) 0)1 3529,6,216
7KH 9&/7 SURYLGHV YDULRXV WRROV IRU WKH LQWHUSUHWDWLRQ RI

WUHDW\ SURYLVLRQV���� $UWLFOHV ��� �� DQG �� RI WKH 9&/7 KDYH
EHHQ DFFHSWHG DV WUHDW\ ODZ DSSOLFDEOH WR VLJQDWRULHV RI WKH
9&/7 DQG DV UXOHV RI FXVWRPDU\ LQWHUQDWLRQDO ODZ �&,/� EH�
WZHHQ DOO VWDWHV���� $UWLFOH �� FRQWDLQV IRXU SDUDJUDSKV UHODWHG
WR WUHDW\ LQWHUSUHWDWLRQ���� ZKLFK VKRXOG EH UHDG IRU WKHLU RYHU�
DOO ORJLF DQG QRW LQ KLHUDUFKLFDO RUGHU���� (YHQ WKRXJK WKH KLHU�
DUFKLFDO FKDUDFWHU RI WKHVH QRUPV LV QRW HVWDEOLVKHG� IRU WKH
SXUSRVH RI VLPSOLFLW\� HDFK SDUDJUDSK RI $UWLFOH �� LV H[SORUHG
KHUH LQ WKH RUGHU WKDW LW DSSHDUV LQ WKH WUHDW\ WH[W� 7KH IROORZ�
LQJ SDUDJUDSK DQDO\]HV WKH LQWHUSUHWDWLRQ RI 0)1 SURYLVLRQV�
$FFRUGLQJ WR WKH VWXG\ XQGHUWDNHQ E\ WKH ,/& RQ 0)1 SURYL�

VLRQV� WKHUH DUH DV PDQ\ DV VL[ W\SHV RI REOLJDWLRQV IRXQG LQ
0)1 SURYLVLRQV���� 7KHVH REOLJDWLRQV DUH UHIOHFWHG LQ D ODUJH
QXPEHU RI WH[WXDOO\ GLYHUVH 0)1 SURYLVLRQV� $V HDFK 0)1
FODXVH LV VSHFLILF WR LWV WUHDW\� QR XQLIRUP DSSURDFK VKRXOG EH
DGRSWHG IRU LWV LQWHUSUHWDWLRQ���� ,W ZRXOG EH VRXQG� WKHUHIRUH�
WR LQWHUSUHW HDFK DQG HYHU\ W\SH RI 0)1 SURYLVLRQ DFFRUGLQJ WR
LWV ODQJXDJH� 7KH ���� 7RN\R 5HVROXWLRQ��� DQG WKH ,/&��� WDNH
VLPLODU DSSURDFKHV� %DWLIRUW DQG +HDWK DOVR WDNH D FRPSDUDEOH

���� 9&/7� VXSUD QRWH ��� DUWV� ��²���
���� ,QW·O /DZ &RPP·Q� 5HS� RQ WKH :RUN RI ,WV 6HYHQWLHWK 6HVVLRQ� DW ���
81 'RF� $������ ������ DYDLODEOH DW KWWSV���OHJDO�XQ�RUJ�GRFV�"SDWK ���LOF�
WH[WV�LQVWUXPHQWV�HQJOLVK�FRPPHQWDULHV��B��B�����SGI	ODQJ () �GUDIW FRQ�
FOXVLRQV RQ VXEVHTXHQW DJUHHPHQWV DQG VXEVHTXHQW SUDFWLFH LQ UHODWLRQ WR WKH
LQWHUSUHWDWLRQ RI WUHDWLHV� ZLWK FRPPHQWDULHV� >KHUHLQDIWHU ,/&�6XEVHTXHQW
7UHDWLHV DQG 3UDFWLFH@�
���� 9&/7� VXSUD QRWH ��� DUW� ���
���� -($1�0$5& 625(/ 	 9$/(5,( %25( (9$12� 7+( 9,(11$ &219(17,216

21 7+( /$: 2) 75($7,(6 ��� �2OLYHU &RUWHQ HW DO� HGV�� ������
���� ,QW·O /DZ &RPP·Q� )LQDO 5HS� RI 6WXG\ *URXS RQ WKH 0RVW�)DYRXUHG�
1DWLRQ &ODXVH� �� ��²��� 81 'RF� $�&1���/���� ������ >KHUHLQDIWHU ,/&�
0)1�����@� ,EUDKLP -DPLH $UDEL� HW DO�� (YDOXDWLQJ �,Q� &RQVLVWHQF\ LQ ,Q�
YHVWRU�6WDWH $UELWUDWLRQ� $ 5RDGPDS� �� �$SU� ��� ����� �XQSXEOLVKHG FRP�
PHQW� 8QLYHUVLW\ RI 2WWDZD�� DYDLODEOH DW KWWSV���JHRUJHWRZQ�DSS�ER[�FRP�V�
REGJ��UQ[MNLWUS�D\GS��L���QZ�J�\�
���� 6FKLOO� 0)1 &ODXVHV DV %LODWHUDO &RPPLWPHQWV WR 0XOWLODWHUDOLVP�
VXSUD QRWH �� DW ����
���� ,QVWLWXW GH 'URLW ,QWHUQDWLRQDO� (LJKWHHQWK &RPPLVVLRQ� /HJDO $VSHFWV
RI 5HFRXUVH WR $UELWUDWLRQ E\ DQ ,QYHVWRU $JDLQVW WKH $XWKRULWLHV RI WKH +RVW
6WDWH 8QGHU ,QWHU�6WDWH 7UHDWLHV� DUW� �� �6HSW� ��� ������ ZZZ�LGL�
LLO�RUJ�DSS�XSORDGV�������������BWRN\RBHQ�SGI�
���� ,/&�0)1������ VXSUD QRWH ���� �� ���²���
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VWDQFH ZKHQ WKH\ DUJXH IRU WKH ERWWRP�XS DSSURDFK WR LQWHU�
SUHW 0)1 SURYLVLRQV���� 'HVSLWH LWV PHULW� WKHLU ERWWRP�XS DS�
SURDFK KDV FHUWDLQ OLPLWDWLRQV� ,Q PRVW %,7V� WKH RUGLQDU\
PHDQLQJ RI 0)1 SURYLVLRQV GR QRW JLYH DQ\ UHIHUHQFH RU HYL�
GHQFH ZLWK UHVSHFW WR WKHLU VFRSH� 7KLV ODFN RI FODULW\ FRQFHUQ�
LQJ WKH VFRSH RI 0)1 SURYLVLRQV KDV OHG PDQ\ LQYHVWPHQW WUL�
EXQDOV WR LQWHUSUHW 0)1 SURYLVLRQV DV D WRRO WR ERUURZ SURYL�
VLRQV IURP WKLUG�SDUW\ %,7V���� 7KH DVVHVVPHQW SURSRVHG E\
%DWLIRUW DQG +HDWK� WKHUHIRUH� LV KHOSIXO RQO\ ZKHQ WKH 0)1
SURYLVLRQ LWVHOI JLYHV VRPH UHIHUHQFH SRLQW ZLWK UHVSHFW WR LWV
VFRSH� ,Q WKH DEVHQFH RI VXFK UHIHUHQFH� 0)1 SURYLVLRQV ZLOO
FRQWLQXH WR UHPDLQ D WRRO IRU ODWLWXGLQDULDQ LQWHUSUHWDWLRQV� )RU
WKH SXUSRVH RI SURYLGLQJ FODULW\ LUUHVSHFWLYH RI WH[WXDO YDULD�
WLRQV� WKLV DUWLFOH SURSRVHV WKDW WKHUH FDQ EH WZR W\SHV RI 0)1
SURYLVLRQV� WKRVH WKDW SURYLGH VRPH UHIHUHQFH SRLQW RU HYLGHQFH
RI WKHLU VFRSH� DQG RWKHUV WKDW GR QRW SURYLGH VXFK UHIHUHQFH�
7KHVH 0)1 SURYLVLRQV VKDO EH GLVFXVVHG LQ WKH VXEVHFWLRQV EH�
ORZ�

���� 6HH %DWLIRUW 	 +HDWK� VXSUD QRWH ��
���� 5XPHOL 7HOHNRP $�6� 	 7HOVLP 0RELO 7HOHNRPXQLNDV\RQ +L]PHWOHUL
$�6�Y� 5HSXEOLF RI .D]DNKVWDQ� ,&6,' &DVH 1R� $5%������� $ZDUG �-XO\ ���
������ � ��� DW ���� KWWSV���ZZZ�LWDODZ�FRP�VLWHV�GHIDXOW�ILOHV�FDVH�
GRFXPHQWV�LWD�����SGI� 7HLQYHU Y� $UJHQWLQD� 'HFLVLRQ RQ -XULVGLFWLRQ� � ���
DW ��� /�(�6�,� 6�S�$� 	 $67$/', 6�S�$� Y� 5pSXEOLTXH DOJpULHQQH GpPRFUD�
WLTXH HW SRSXODLUH� ,&6,' &DVH 1R� $5%������ � ��� DW ��� $ZDUG �1RY� ���
������ KWWSV���ZZZ�LWDODZ�FRP�VLWHV�GHIDXOW�ILOHV�FDVH�GRFXPHQWV�LWD�����SGI�
%D\LQGLU ,QVDDW 7XUL]P 7LFDUHW 9H 6DQD\L $�6� Y� ,VODPLF 5HSXEOLF RI 3DNL�
VWDQ� ,&6,' &DVH 1R� $5%������� �� �������� $ZDUG �$XJ� ��� ������
KWWSV���ZZZ�LWDODZ�FRP�VLWHV�GHIDXOW�ILOHV�FDVH�GRFXPHQWV�LWD�����SGI� :KLWH
,QGXVWULHV Y� ,QGLD� � ������ �D�� $7$ &RQVWUXFWLRQ� ,QGXVWULDO 	 7UDGLQJ
&RPSDQ\ Y� 7KH +DVKHPLWH .LQJGRP RI -RUGDQ� ,&6,' &DVH 1R� $5%������ �
��� DW ��� $ZDUG �0D\ ��� ������ KWWSV���ZZZ�LWDODZ�FRP�VLWHV�GHIDXOW�ILOHV�
FDVH�GRFXPHQWV�LWD�����SGI� 6HUJHL 3DXVKRN� HW DO� Y� 7KH *RYHUQPHQW RI
0RQJROLD� 81&,75$/� � ��� DW ��� $ZDUG RQ -XULVGLFWLRQ DQG /LDELOLW\ �$SU�
��� ������ KWWSV���ZZZ�LWDODZ�FRP�VLWHV�GHIDXOW�ILOHV�FDVH�GRFXPHQWV�LWD�����
SGI� (') ,QWHUQDWLRQDO 6�$� HW DO� Y� 7KH $UJHQWLQH 5HSXEOLF� ,&6,' &DVH 1R�
$5%������� � ��� DW ���� $ZDUG �-XQH ��� ������ KWWSV���ZZZ�LWDODZ�FRP�
VLWHV�GHIDXOW�ILOHV�FDVH�GRFXPHQWV�LWD�����SGI� $ULI Y� 0ROGRYD� �� ���²��� DW
��� 2$2 7DWQHIW Y� 8NUDLQH� 81&,75$/� � ���� $ZDUG RQ WKH 0HULWV �3HUP�
&W� $UE� ������ KWWSV���ZZZ�LWDODZ�FRP�VLWHV�GHIDXOW�ILOHV�FDVH�GRFXPHQWV�
LWDODZ�����SGI� $O�:DUUDT Y� ,QGRQHVLD� ����� )LQDO $ZDUG� 07' (TXLW\
6GQ� %KG� 	 07' &KLOH 6�$� Y� 5HSXEOLF RI &KLOH� ,&6,' &DVH 1R� $5%������
�� ���²��� DW ��� $ZDUG �0D\ ��� ������ KWWSV���ZZZ�LWDODZ�FRP�VLWHV�
GHIDXOW�ILOHV�FDVH�GRFXPHQWV�LWD�����SGI�
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$� 9&/7 $UWLFOH ��
$UWLFOH ����� RI WKH 9&/7 SURYLGHV IRU WUHDW\ LQWHUSUHWDWLRQ

RQ WKH EDVLV RI SODLQ DQG RUGLQDU\ PHDQLQJ���� :KHQ LQWHUSUHW�
LQJ WUHDW\ SURYLVLRQV� SDUDPRXQW LPSRUWDQFH KDV EHHQ JLYHQ WR
WKH RUGLQDU\ PHDQLQJ LQ OLJKW RI WKH WUHDW\·V REMHFW DQG SXU�
SRVH���� 7KLV DSSURDFK LQFRUSRUDWHV ERWK D WH[WXDO DQG D WHOHR�
ORJLFDO DSSURDFK WR LQWHUSUHWDWLRQ���� ,W LV DUJXHG WKDW WKH ILUVW
DWWHPSW WR LQWHUSUHW 0)1 SURYLVLRQV VKRXOG EH EDVHG RQ WKH
RUGLQDU\ PHDQLQJ RI WKH VSHFLILF ODQJXDJH RI WKH SURYLVLRQV����
0)1 SURYLVLRQV� ZKLFK LQFOXGH SKUDVHRORJ\ RU WHUPV VXFK DV
´LQ OLNH FLUFXPVWDQFHV�µ��� ´VLPLODU VLWXDWLRQV�µ��� RU ´LQ LWV WHU�
ULWRU\�µ��� WKHUHIRUH� VKRXOG EH FRQVLGHUHG DV KDYLQJ UHIHUHQFH
WR WKHLU VFRSH� 7KH XVH RI WKLV SKUDVHRORJ\ PHDQV GLVFULPLQD�
WLRQ LV H[SHFWHG WR DULVH EHWZHHQ UHOHYDQW FRPSDUDWRUV RQO\� $V
UHOHYDQW FRPSDUDWRUV FRPSHWH ZLWK HDFK RWKHU LQ WKH VDPH VHF�
WRU RU EXVLQHVV� 0)1 SURYLVLRQV VKRXOG EH XVHG WR GHWHUPLQH
GLVFULPLQDWLRQ EDVHG RQ DFWXDO WUHDWPHQW LQ WKH WHUULWRU\ RI WKH
KRVW VWDWH���� ,Q WKLV UHVSHFW� DQ DQDO\VLV RI WKH DIRUHPHQWLRQHG
SKUDVHV E\ GLIIHUHQW WULEXQDOV LV GHVLUDEOH WR XQGHUVWDQG KRZ

���� 9&/7� VXSUD QRWH ��� DUW� ������ )RU PRUH OLWHUDWXUH RQ WUHDW\ LQWHUSUH�
WDWLRQ ZLWK UHVSHFW WR 9&/7� VHH 8� /,1'(5)$/.� 21 7+( ,17(535(7$7,21 2)
75($7,(6� 7+(02'(51 ,17(51$7,21$/ /$: $6 (;35(66(' ,1 7+( ���� 9,(11$
&219(17,21 21 7+( /$: 2) 75($7,(6 ������� VHH DOVR 5�.� *$5',1(5� 75($7<
,17(535(7$7,21 �2[IRUG 8� 3UHVV� ������ $� 25$.+(/$6+9,/,� 7+(
,17(535(7$7,21 2) $&76 $1' 58/(6 ,1 38%/,& ,17(51$7,21$/ /$: �������
48((1 0$5< 8�� 75($7< ,17(535(7$7,21 $1' 7+( 9,(11$ &219(17,21 21 7+(
/$: 2) 75($7,(6� �� <($56 21 �0� )LW]PDXULFH HW DO� HGV�� ������ (8523($1
8� ,167,787(� 7+( ,03$&7 2) +80$1 5,*+76 /$: 21 *(1(5$/ ,17(51$7,21$/
/$: ��� �0�7� .DPPLQJD 	 0� 6FKHLQLQ HGV�� ������ /LOLDQD (� 3RSD� 7KH
+ROLVWLF ,QWHUSUHWDWLRQ RI 7UHDWLHV DW WKH ,QWHUQDWLRQDO &RXUW RI -XVWLFH� ��
125',& -� ,17·/ /� ���� ��� �������
���� 625(/ 	 (9$12� VXSUD QRWH ���� DW ����
���� .HQQHWK -� 9DQGHYHOGH� 7UHDW\ ,QWHUSUHWDWLRQ IURP D 1HJRWLDWRU·V 3HU�
VSHFWLYH� �� 9$1'� -� 75$161$7·/ /� ���� ��� �������
���� 625(/ 	 (9$12� VXSUD QRWH ���� DW ����
���� 1RUWK $PHULFDQ )UHH 7UDGH $JUHHPHQW� &DQ��0H[��8�6�� DUW� �����
'HF� ��� ����� �� ,�/�0� ��� �������
���� $JUHHPHQW %HWZHHQ WKH 5HSXEOLF RI 7XUNH\ DQG 7XUNPHQLVWDQ &RQ�
FHUQLQJ WKH 5HFLSURFDO 3URPRWLRQ DQG 3URWHFWLRQ RI ,QYHVWPHQWV� 7XUN��
7XUNP�� DUW� ,,� 0D\ �� �����
���� $JUHHPHQW %HWZHHQ WKH *RYHUQPHQW RI 7KH 5HSXEOLF RI ,QGLD DQG WKH
*RYHUQPHQW RI 7KH 5HSXEOLF RI 7KH 3KLOLSSLQHV IRU 7KH 3URPRWLRQ DQG 3UR�
WHFWLRQ RI ,QYHVWPHQWV� ,QGLD�3KLO�� DUW ,9� -DQ� ��� ���� >KHUHLQDIWHU ,QGLD�
3KLOLSSLQHV %,7@�
���� )RU PRUH RQ UHOHYDQW FRPSDUDWRUV� UHIHU WR 3DUW ,, VXSUD�
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WKHVH SKUDVHV KDYH EHHQ LQWHUSUHWHG� 9DULRXV WULEXQDOV��� KDYH
LQWHUSUHWHG ´OLNH FLUFXPVWDQFHVµ DV IDFWRUV ZLWK WKH VDPH HQYL�
URQPHQW���� WUDGH���� QDWXUH RI VHUYLFH DQG IXQFWLRQV���� DQG
SXEOLF SROLF\ FRQVLGHUDWLRQV���� 7KH WULEXQDO LQ &DUJLOO Y� 0H[L�
FR KHOG WKDW ´OLNH FLUFXPVWDQFHVµ LQ 1$)7$ 6HFWLRQ ���� GRHV
QRW UHIHU WR ´OLNH SURGXFWVµ LQ WKH *$77� WKHUHE\ UHMHFWLQJ WKH
FODLPDQW·V DUJXPHQW WKDW ´OLNH JRRGVµ LV DQ HVVHQWLDO FRPSR�
QHQW RI ´OLNH FLUFXPVWDQFHV�µ��� 7KH WULEXQDO UHDVRQHG WKDW LI
WKH 1$)7$ GUDIWHUV LQWHQGHG WR HTXDWH WKHVH WZR WHUPV� WKH\
ZRXOG KDYH GRQH VR���� 7KH WULEXQDO IXUWKHU HPSKDVL]HG WKDW
HYHQ LI WZR LQYHVWRUV ZRUN LQ WKH VDPH VHFWRU� WKDW GRHV QRW
QHFHVVDULO\ PHDQ WKH\ DUH LQ ´OLNH FLUFXPVWDQFHV�µ��� ,Q $SRWH[�
WKH WULEXQDO KHOG WKDW� ZKLOH $SRWH[ �D 86 FRPSDQ\� DQG RWKHU
IRUHLJQ SKDUPDFHXWLFDO FRPSDQLHV ZHUH UHOHYDQW FRPSDUDWRUV�
WKH FRPSDQLHV ZHUH QRW LQ OLNH FLUFXPVWDQFHV EHFDXVH WKH 86
GLG QRW SXW LPSRUW DOHUWV RQ RWKHU IRUHLJQ FRPSDQLHV���� 7KH
WULEXQDO� KRZHYHU� PDGH LW FOHDU WKDW WKLV DVVHVVPHQW PXVW EH
PDGH RQO\ LQ UHODWLRQ WR UHOHYDQW LQYHVWRUV �FRPSDUDWRUV�����
´/LNH FLUFXPVWDQFHV�µ DFFRUGLQJ WR YDULRXV WULEXQDOV� VKRXOG

EH LQWHUSUHWHG EDVHG RQ WKH IDFWV DQG FLUFXPVWDQFHV RI HDFK
FDVH���� ,W LV DFFHSWHG WKDW WZR LQYHVWRUV ZRUNLQJ LQ WKH VDPH
VHFWRU PD\ QRW DOZD\V EH LQ ´OLNH FLUFXPVWDQFHV�µ DQG LW LV DOVR
QRWHG WKDW ´OLNH FLUFXPVWDQFHVµ VKRXOG EH GHFLGHG RQ D FDVH�E\�
FDVH EDVLV� ,W LV FRQWHQGHG� KRZHYHU� WKDW ´OLNH FLUFXPVWDQFHVµ
FDQ RQO\ EH DSSOLFDEOH LQ FDVHV RI UHOHYDQW FRPSDUDWRUV� ,W LV

���� 0HUULOO 	 5LQJ Y� &DQDGD� � ���
���� 6' 0\UHV Y� &DQDGD� � ����
���� $SRWH[ Y� 86� � �����
���� 6' 0\UHV Y� &DQDGD� � ����
���� ,G� � ����
���� &DUJLOO Y� 0H[LFR� � ����
���� ,G�� VHH DOVR0HWKDQH[ Y� 86� � ���
���� &DUJLOO Y� 0H[LFR� � ����
���� $SRWH[ Y� 86� � �����
���� ,G�
���� 3RSH 	 7DOERW Y� &DQDGD� � ��� 6' 0\UHV Y� &DQDGD� 0HULOO 	 5LQJ Y�
&DQDGD� *UDQG 5LYHU Y� 86� � ��� ,W LV LPSRUWDQW WR FODULI\ KHUH WKDW WKH
DERYHPHQWLRQHG LQWHUSUHWDWLRQV ZHUH PDGH LQ WKH FRQWH[W RI QDWLRQDO WUHDW�
PHQW SURYLVLRQV� HLWKHU XQGHU 1$)7$ � ���� RU D SDUWLFXODU %,7� +RZHYHU�
WULEXQDOV� ZKLOH LQWHUSUHWLQJ 0)1 SURYLVLRQV� KDYH EHHQ LQIOXHQFHG E\ LQWHU�
SUHWDWLRQV RI QDWLRQDO WUHDWPHQW SURYLVLRQV PDGH E\ SUHYLRXV LQYHVWPHQW
WULEXQDOV� 3DUNHULQJV Y� /XWDQLD� ,&6,' &DVH 1R� $5%������ $ZDUG� �� ���²
�� �6HSW� ��� ������ KWWSV���ZZZ�LWDODZ�FRP�VLWHV�GHIDXOW�ILOHV�FDVH�
GRFXPHQWV�LWD�����SGI�
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WKXV D TXDOLILHU WKDW H[LVWV RQO\ ZKHQ UHOHYDQW FRPSDUDWRUV H[�
LVW� 7KH ,/& DOVR DGRSWV WKH QRWLRQ WKDW DQ DQDO\VLV RI ´OLNH FLU�
FXPVWDQFHVµ FDQ RQO\ EH PDGH ZKHQ WKH LQYHVWRUV DUH UHOHYDQW
FRPSDUDWRUV���� 7KLV DUJXPHQW LV EROVWHUHG E\ WKH LQWHUSUHWD�
WLRQ RI ´VLPLODU VLWXDWLRQµ E\ WKH WULEXQDO LQ ,FNDOH���� ,Q ,FNDOH�
WKH WULEXQDO� KHOG WKDW WKH PHDQLQJ RI ´WUHDWPHQW LQ VLPLODU
VLWXDWLRQVµ KDV WR EH GHWHUPLQHG DFFRUGLQJ WR WKH IDFWXDO VLWXD�
WLRQV RI D FDVH� DQG WKLV FDQQRW EH XQGHUVWRRG WR LQFOXGH LP�
SRUWLQJ DQ 0)1 SURYLVLRQ IURP D WKLUG�SDUW\ %,7���� &RQVH�
TXHQWO\� WKH WULEXQDO UHMHFWHG WKH LQYHVWRU·V UHTXHVW WR ERUURZ
DQ 0)1 SURYLVLRQ IURP D WKLUG�SDUW\ %,7���� 7KLV FODULILHG WKH
PHDQLQJ RI ´VLPLODU VLWXDWLRQVµ DV DSSOLFDEOH WR LQWHUQDO
PHDVXUHV RQO\�
7KH WULEXQDO LQ 836 Y� &DQDGD��� VHW IRUWK D WKUHH�VWHS DQDO�

\VLV WR GHWHUPLQH ZKHWKHU D KRVW VWDWH KDV DFWHG LQ DQ LQFRQ�
VLVWHQW PDQQHU� 7KH ILUVW VWHS LV WR GHWHUPLQH ZKHWKHU DQ LQ�
YHVWRU UHFHLYHG WUHDWPHQW���� 7KH VHFRQG VWHS LV WR GHOLQHDWH LI
LQYHVWRUV ZHUH LQ OLNH FLUFXPVWDQFHV���� 7KH WKLUG VWHS LV WR ILJ�
XUH RXW ZKHWKHU WKH WUHDWPHQW ZDV OHVV IDYRUDEOH���� 7KH LQ�
TXLU\ LQWR ZKHWKHU LQYHVWRUV DUH LQ OLNH FLUFXPVWDQFHV KDV WR
VWDUW ZLWK DQ DQDO\VLV RI WUHDWPHQW WKDW LQYHVWRUV UHFHLYH� $V
QRWHG DERYH� WKH DQDO\VLV RI WKH WUHDWPHQW RI LQYHVWRUV FDQ RQO\
EH PDGH DPRQJ UHOHYDQW FRPSDUDWRUV� 7KHUHIRUH� SKUDVHV VXFK
DV ´OLNH FLUFXPVWDQFHVµ RU ´VLPLODU VLWXDWLRQVµ JLYH VRPH UHIHU�
HQFH ZLWK UHJDUG WR WKH VFRSH RI 0)1� WKHUHE\� LW VKRXOG EH
XVHG RQO\ LQ FDVHV UHJDUGLQJ LQWHUQDO PHDVXUHV�
)XUWKHU� WKH RUGLQDU\ PHDQLQJ RI DQ 0)1 SURYLVLRQ PXVW EH

DVFHUWDLQHG LQ OLJKW RI WKH SUHDPEOH RI WKH WUHDW\� 7KH SUHDPEOH
RI PRVW %,7V SURYLGHV IRU ´>L@QWHQGLQJ WR FUHDWH DQG PDLQWDLQ
IDYRXUDEOH FRQGLWLRQV IRU WKH ,QYHVWPHQWV DQG ,QYHVWRUV RI RQH
&RQWUDFWLQJ 3DUW\ LQ WKH WHUULWRU\ RI WKH RWKHU &RQWUDFWLQJ 3DU�
W\�µ��� ,Q WKLV VLWXDWLRQ� ZKHUH SDUWLHV DUH WU\LQJ WR FUHDWH ID�
YRUDEOH FRQGLWLRQV IRU LQYHVWPHQWV LQ WKH WHUULWRU\ RI HDFK RWKHU�

���� ,/&�0)1������ VXSUD QRWH ���� � ����
���� ,FNDOH Y� 7XUNPHQLVWDQ�
���� ,G� � ����
���� ,G� � ����
���� 836 Y� &DQDGD� � ���
���� ,G� � �� �D��
���� ,G� � �� �E��
���� ,G� � �� �F��
���� 7KH ,QGLD�3KLOLSSLQHV %,7 LV RQH VXFK H[DPSOH�
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DSSOLFDWLRQ RI 0)1 SURYLVLRQV VKRXOG EH VRXJKW IRU LQWHUQDO
PHDVXUHV RQO\ LQ WKH WHUULWRU\ RI FRQWUDFWLQJ SDUWLHV���� 7KH RE�
MHFW DQG SXUSRVH RI %,7V���� KRZHYHU� DUH RIWHQ LQWHUSUHWHG
ZLWKRXW FRQVLGHUDWLRQ RI WKH ODQJXDJH LQ WKH SUHDPEOH���� ,Q�
WHUSUHWHUV XVXDOO\ GHSHQG RQ WKH JHQHUDO LGHD EHKLQG WKH VLJQ�
LQJ RI %,7V WR LQWHUSUHW LWV REMHFW DQG SXUSRVH���� 7KH\ DOVR RI�
WHQ FRQVWUXH WKH REMHFW DQG SXUSRVH LQGHSHQGHQW RI WKH WUHDW\
SURYLVLRQ����
6XFK DQ DSSURDFK PD\ QRW EH D VRXQG ZD\ WR LQWHUSUHW 0)1

SURYLVLRQV� 7KH H[SUHVVLRQ ´LQ LWV WHUULWRU\µ PHDQV WKDW XQOHVV
GLIIHUHQWLDO WUHDWPHQW KDV WDNHQ SODFH ZLWKLQ WKH WHUULWRU\ RI
WKH KRVW VWDWH� WKHUH LV QR EUHDFK RI WKH 0)1 SURYLVLRQ� ,Q IDFW�
WKH WULEXQDO LQ %HUVFKDGHU Y� 5XVVLD LQWHUSUHWHG WKH H[SUHVVLRQ
DV WKH LQWHQWLRQ RI FRQWUDFWLQJ SDUWLHV WR DFFRUG PDWHULDO ULJKWV
WR LQYHVWRUV ZLWKLQ WKH WHUULWRU\ RI FRQWUDFWLQJ VWDWHV���� 3HUH]�
$]QDU DUJXHV WKDW WKH DQDO\VLV RI ´LQ LWV WHUULWRU\µ E\ WKH %HU�
VFKDGHU WULEXQDO LQGLFDWHV WKDW VXEVWDQWLYH SURYLVLRQV FRQ�
WDLQHG LQ RWKHU %,7V VKRXOG QRW EH FRQVLGHUHG DV ´WUHDWPHQW LQ
WKH WHUULWRU\µ RI KRVW VWDWHV���� ,W LV VXEPLWWHG� WKHUHIRUH� WKDW
WKHVH W\SHV RI 0)1 SURYLVLRQV VKRXOG EH DSSOLFDEOH RQO\ LQ FDV�
HV RI LQWHUQDO PHDVXUHV� DQG SDUWLHV PD\ QRW ERUURZ DQ\ SURYL�
VLRQV IURP D WKLUG�SDUW\ %,7�
7KH DERYHPHQWLRQHG DQDO\VLV� KRZHYHU� FDQQRW EH PDGH DS�

SOLFDEOH WR 0)1 SURYLVLRQV WKDW GR QRW JLYH UHIHUHQFH WR WKHLU
VFRSH� 7KLV LV GXH WR WKH IDFW WKDW WKH ODQJXDJH LQ WKHVH 0)1
SURYLVLRQV LV VR SODLQ� JHQHUDO� DQG YDJXH WKDW LW OHDYHV WKH
VFRSH RSHQ IRU DOO W\SHV RI LQWHUSUHWDWLRQ���� :KHQ WKH LQWHUSUH�
WDWLRQ RI 0)1 SURYLVLRQV FDQQRW EH DVFHUWDLQHG XVLQJ WKH RUGL�
QDU\ PHDQLQJ RI WKH WH[WV� LW LV SHUWLQHQW WR UHVRUW WR DGGLWLRQDO

���� 3HUH]�$]QDU� VXSUD QRWH �� DW ���� VHH� H�J� +RFKWLHI Y� $UJHQWLQD� ��
���²����
���� 1DPHO\� WKH SURPRWLRQ DQG SURWHFWLRQ RI LQYHVWRUV DQG WKHLU LQYHVW�
PHQWV�
���� /,1'(5)$/.� VXSUD QRWH ���� DW ���� RQH VXFK H[DPSOH ZRXOG EH�
6FKLOO� 0XOLWLODWHUDOL]LQJ ,QYHVWPHQW 7UHDWLHV WKURXJK 0RVW�)DYRUHG�1DWLRQ
&ODXVHV� VXSUD QRWH �� DW ����
���� ,G�
���� ,G�
���� 9ODGLPLU %HUVFKDGHU 	 0RwVH %HUVFKDGHU Y� 7KH 5XVVLDQ )HGHUDWLRQ�
6&& &DVH 1R� ��������� $ZDUG� � ��� �$SU� ��� ������ KWWSV���ZZZ�LWDODZ�
FRP�VLWHV�GHIDXOW�ILOHV�FDVH�GRFXPHQWV�LWD����B��SGI�
���� 3HUH]�$]QDU� VXSUD QRWH �� DW ����
���� %RUURZLQJ SURYLVLRQV IURP D WKLUG�SDUW\ %,7 LV RQH H[DPSOH RI WKLV�
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WRROV RI WUHDW\ LQWHUSUHWDWLRQ� )RU WKLV UHDVRQ� LW LV QHFHVVDU\ WR
H[SORUH $UWLFOH �� RI WKH 9&/7 WR ILQG D PRUH DFFHSWDEOH LQWHU�
SUHWDWLRQ RI 0)1 SURYLVLRQV�
$UWLFOH ����� RI WKH 9&/7 SURYLGHV IRU DQ H[WHUQDO FRQWH[W IRU

LQWHUSUHWDWLRQ� ZKLFK LQFOXGHV VXEVHTXHQW DJUHHPHQW� VXEVH�
TXHQW SUDFWLFH� DQG DQ\ UHOHYDQW UXOHV RI LQWHUQDWLRQDO ODZ WR
DVFHUWDLQ WKH PHDQLQJ RI D WUHDW\ SURYLVLRQ���� $FFRUGLQJ WR WKH
,/&� VXEVHTXHQW DJUHHPHQW SUHVXSSRVHV WKH GHOLEHUDWH FRP�
PRQ DFW RU XQGHUWDNLQJ E\ WKH SDUWLHV���� ´7KH SDUWLHVµ UHIHUUHG
WR LQ WKLV DUWLFOH LQWHQGV WR LQFOXGH DOO RI WKH RULJLQDO SDUWLHV WR
WKH WUHDW\���� $ VHSDUDWH DJUHHPHQW EHWZHHQ D IHZ RULJLQDO
PHPEHUV RI DQ HDUOLHU WUHDW\ GRHV QRW EHFRPH D VXEVHTXHQW
DJUHHPHQW ZLWKLQ WKH PHDQLQJ RI $UWLFOH ������D����� $ VXEVH�
TXHQW DJUHHPHQW VKRXOG EH DQ DWWHPSW WR FODULI\ WKH PHDQLQJ
RI D WUHDW\ IRU WKH SXUSRVH RI LQWHUSUHWDWLRQ���� ,Q 0DULWLPH 'H�
OLPLWDWLRQ LQ WKH $UHD EHWZHHQ *UHHQODQG DQG -DQ 0D\HQ� WKH
,&- UHIXVHG WR DFFHSW WKH XVH RI D VXEVHTXHQW DJUHHPHQW EH�
FDXVH WKDW DJUHHPHQW IDLOHG WR UHIHU WR WKH WUHDW\���� 7KXV� LW LV
LPSRUWDQW WKDW D VXEVHTXHQW DJUHHPHQW LV PDGH WR FODULI\ WKH
PHDQLQJ RU LQWHUSUHWDWLRQ RI WKH SURYLVLRQV RI D WUHDW\� DQG WKH
DJUHHPHQW PXVW EH EHWZHHQ WKH RULJLQDO PHPEHUV RI WKH WUHD�
W\���� 6XEVHTXHQW DJUHHPHQWV WKDW FODULI\ WKH PHDQLQJ RI %,7
SURYLVLRQV DUH GLIILFXOW WR ILQG� ,Q IDFW� PRVW RI WKH DQQH[HV RI
%,7V� ZKLFK LQFOXGH HLWKHU WKH H[FKDQJH RI OHWWHUV� FODULILFD�
WLRQV� RU H[FHSWLRQV� DUH FRQVLGHUHG SDUW RI WKH %,7 LWVHOI���� ,Q
WKH DEVHQFH RI VXEVHTXHQW DJUHHPHQWV� LW LV GLIILFXOW WR LQWHU�
SUHW 0)1 SURYLVLRQV WKURXJK WKLV DSSURDFK�

���� 9&/7� VXSUD QRWH ��� VHH JHQHUDOO\ /XLJL &UHPD� 6XEVHTXHQW $JUHH�
PHQWV DQG 6XEVHTXHQW 3UDFWLFH ZLWKLQ DQG RXWVLGH WKH 9LHQQD &RQYHQWLRQ� LQ
75($7,(6 $1' 68%6(48(17 35$&7,&( �*HRUJ 1ROWH HG�� ������
���� ,/&�6XEVHTXHQW 7UHDWLHV DQG 3UDFWLFH� VXSUD QRWH ���� ����
���� ,G�� /,1'(5)$/.� VXSUD QRWH ���� DW ����
���� ,/&�6XEVHTXHQW 7UHDWLHV DQG 3UDFWLFH� VXSUD QRWH ���� � ���
���� ,G� � ���
���� 0DULWLPH 'HOLPLWDWLRQ LQ WKH $UHD EHWZHHQ *UHHQODQG DQG -DQ 0D\HQ
�'HQ� Y� 1RU��� -XGJPHQW� ���� ,�&�-� 5HS� ���� ��� � �� �-XQH ����
���� 6HH 9&/7� VXSUD QRWH ��� DUW� ������D�� VHH DOVR /,1'(5)$/.� VXSUD QRWH
���� DW ����
���� 6$/$&86(� VXSUD QRWRH ���� DW ����
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:LWK UHJDUG WR VXEVHTXHQW SUDFWLFH���� WKH ,/& FRQQRWHV WKH
FRQGXFW RI WKH VWDWH LQ WKH IRUP RI DFWLRQV� RPLVVLRQV� RU UHOH�
YDQW VLOHQFH���� 7KH ,/& SURYLGHV WKDW WKLV FRQGXFW PXVW EH ´LQ
WKH DSSOLFDWLRQ RI WKH WUHDW\�µ��� 7KLV LQFOXGHV QRW RQO\ RIILFLDO
DFWV DW WKH LQWHUQDWLRQDO RU GRPHVWLF OHYHO� EXW DOVR�

LQWHU DOLD� RIILFLDO VWDWHPHQWV UHJDUGLQJ LWV LQWHUSUHWD�
WLRQ� VXFK DV VWDWHPHQWV DW D GLSORPDWLF FRQIHUHQFH�
VWDWHPHQWV LQ WKH FRXUVH RI D OHJDO GLVSXWH� RU MXGJPHQWV
RI GRPHVWLF FRXUWV� RIILFLDO FRPPXQLFDWLRQV WR ZKLFK WKH
WUHDW\ JLYHV ULVH� RU WKH HQDFWPHQW RI GRPHVWLF OHJLVOD�
WLRQ RU WKH FRQFOXVLRQ RI LQWHUQDWLRQDO DJUHHPHQWV IRU
WKH SXUSRVH RI LPSOHPHQWLQJ D WUHDW\ HYHQ EHIRUH DQ\
VSHFLILF DFW RI DSSOLFDWLRQ WDNHV SODFH DW WKH LQWHUQDO RU
DW WKH LQWHUQDWLRQDO OHYHO����

,Q RWKHU ZRUGV� VXEVHTXHQW SUDFWLFH PXVW EH PDGH WR FODULI\
WKH LQWHUSUHWDWLRQ RI WKH WUHDW\ WKURXJK WKH DIRUHPHQWLRQHG
PRGHV RI FRQGXFW� ,Q WKH %,7 UHJLPH� WKHUH DUH YDULRXV H[DP�
SOHV RI VWDWHV PDNLQJ DVVHUWLRQV GXULQJ WKH FRXUVH RI D OHJDO
GLVSXWH ZLWK UHVSHFW WR WKH LQWHUSUHWDWLRQ RI DQ 0)1 SURYL�
VLRQ���� +RZHYHU� WKHVH VWDWHPHQWV PDGH E\ VWDWHV DV UHVSRQG�
HQWV LQ ,6'6 FDVHV PD\ DPRXQW WR ´VHOI�VHUYLQJ DWWHPSWV WR
DYRLG OLDELOLW\�µ��� ,Q VXFK D VFHQDULR� LW EHFRPHV GLIILFXOW WR
UHDFK D FRQFOXVLRQ ZLWK UHVSHFW WR WKH VFRSH RI WKH 0)1 FODXVH�
,W LV GLIILFXOW� WKHUHIRUH� WR LQWHUSUHW 0)1 SURYLVLRQV LQ %,7V
WKURXJK VXEVHTXHQW SUDFWLFHV RI VWDWHV�
%HIRUH DQ DQDO\VLV ZLWK UHVSHFW WR $UWLFOH ������F���� FDQ EH

PDGH� LW LV SHUWLQHQW WR VKHG VRPH OLJKW RQWR WKH LQWHUSUHWDWLYH
DSSURDFKHV WDNHQ E\ WKH WULEXQDOV ZLWK UHVSHFW WR $UWLFOHV
������D� DQG �E�� :KLOH LQWHUSUHWLQJ DQ 0)1 SURYLVLRQ� LW LV H[�
SHFWHG WKDW WKH WULEXQDOV ZLOO ORRN LQWR WKH VXEVHTXHQW SUDFWLFH
RU DJUHHPHQW RI VWDWHV ZLWK UHVSHFW WR WKH 0)1 FODXVH LWVHOI�

���� 9&/7� VXSUD QRWH ��� DUW� ������E�� VHH JHQHUDOO\ $QWKHD 5REHUWV� 6XE�
VHTXHQW $JUHHPHQWV DQG 3UDFWLFH� 7KH %DWWOH RYHU ,QWHUSUHWLYH 3RZHU� LQ
75($7,(6 $1' 68%6(48(17 35$&7,&( �*HRUJ 1ROWH HG�� ������
���� ,/&�6XEVHTXHQW 7UHDWLHV DQG 3UDFWLFH� VXSUD QRWH ���� � ���
���� ,G� � ���
���� ,G�
���� 6HH� H�J� 6SDLQ LQ 0DIIH]LQL Y� 6SDLQ� 'HFLVLRQ RI WKH 7ULEXQDO RQ 2EMHF�
WLRQV WR -XULVGLFWLRQ� 7XUNPHQLVWDQ LQ ,FNDOH Y� 7XUNPHQLVWDQ�
���� $QWKHD 5REHUWV� 3RZHU DQG 3HUVXDVLRQ LQ ,QYHVWPHQW 7UHDW\ ,QWHUSUH�
WDWLRQ� 7KH 'XDO 5ROH RI 6WDWHV� ��� $0� -� ,17·/ /� ���� ��� �������
���� 9&/7� VXSUD QRWH ���
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7ULEXQDOV LQ JHQHUDO� KRZHYHU� FRPPLW WZR HUURUV ZKLOH LQWHU�
SUHWLQJ 0)1 SURYLVLRQV LQ %,7V� )LUVW� LQ RUGHU WR DVFHUWDLQ WKH
VFRSH RI 0)1 SURYLVLRQV� WULEXQDOV KDYH QRW ORRNHG LQWR WKH
0)1 SURYLVLRQ LQ VXEVHTXHQW DJUHHPHQWV� EXW KDYH LQVWHDG
ORRNHG LQWR WKH SURYLVLRQ WKH\ ZLVK WR ERUURZ IURP D WKLUG�
SDUW\ %,7���� 7KH WULEXQDO LQ 0DIIH]LQL� LQ RUGHU WR LQWHUSUHW
WKH VFRSH RI WKH 0)1 SURYLVLRQ� ORRNHG LQWR WKH VXEVHTXHQW
DJUHHPHQWV RI VWDWHV ZLWK UHVSHFW WR GLVSXWH�VHWWOHPHQW FODXVHV
LQ RWKHU %,7V���� 7KH FRUUHFW DSSURDFK� KRZHYHU� ZRXOG EH DQ
LQTXLU\ LQWR VXEVHTXHQW SUDFWLFHV RU DJUHHPHQWV RI VWDWHV LQ WKH
FRQWH[W RI 0)1 SURYLVLRQV RQO\� DQG QRW ZLWK UHVSHFW WR DQ\
RWKHU WUHDW\ SURYLVLRQV� ,W LV SUREOHPDWLF WR ORRN LQWR WKH VXEVH�
TXHQW DJUHHPHQWV RU SUDFWLFHV RI VWDWHV IRU DQ\ RWKHU SURYL�
VLRQV�
6HFRQG� LQTXLULHV LQWR VXEVHTXHQW DJUHHPHQWV DQG SUDFWLFHV

PXVW EH PDGH LQ WKH FRQWH[W RI WKH EDVLF WUHDW\ RQO\���� 7ULEX�
QDOV� KRZHYHU� XVXDOO\ ILQG WKH LQWHQWLRQ RI WKH SDUWLHV E\ ORRN�
LQJ WR RWKHU %,7V VLJQHG E\ WKH KRVW VWDWH���� 7KHVH WKLUG�SDUW\
%,7V� ZKLFK GR QRW KDYH DQ\ UHODWLRQ WR WKH EDVLF %,7� FDQQRW
EH VDLG WR EH VRXQG LQWHUSUHWDWLYH WRROV IRU GHWHUPLQLQJ WKH DF�
WXDO VFRSH RI 0)1 SURYLVLRQV LQ WKH EDVLF %,7�
:KHQ WKH VFRSH RI WKH 0)1 SURYLVLRQ FDQQRW EH DVFHUWDLQHG

WKURXJK VXEVHTXHQW DJUHHPHQWV DQG SUDFWLFHV� LW LV GHVLUDEOH WR
UHVRUW WR $UWLFOH ������F� RI WKH 9&/7� ZKLFK SURYLGHV IRU WKH
XVH RI ´DQ\ UHOHYDQW UXOHV RI LQWHUQDWLRQDO ODZ DSSOLFDEOH LQ UH�
ODWLRQV EHWZHHQ WKH SDUWLHVµ WR LQWHUSUHW WKH 0)1 SURYLVLRQ����
7KH ´UXOHV RI LQWHUQDWLRQDO ODZµ UHIHU WR LWV IRUPDO VRXUFHV� VXFK
DV WUHDWLHV� FXVWRPV� DQG JHQHUDO SULQFLSOHV� ZKLOH ´DSSOLFDEOHµ
UHIHUV WR ELQGLQJ UXOHV���� )XUWKHU� ´UHOHYDQWµ PHDQV WRXFKLQJ
XSRQ WKH VDPH VXEMHFW��� DQG UHODWLQJ WR WKH FRQWH[W RI WKH WUHD�
W\���� 0F/DFKODQ GHVFULEHV $UWLFOH ������F� DV WKH ´PDVWHU NH\ RI

���� 0DIIH]LQL Y� 6SDLQ� 'HFLVLRQ RI WKH 7ULEXQDO RQ 2EMHFWLRQV WR -XULVGLF�
WLRQ� � ��� %HUVFKDGHU Y� 5XVVLD� �� ���� ����
���� 0DIIH]LQL Y� 6SDLQ� 'HFLVLRQ RI WKH 7ULEXQDO RQ 2EMHFWLRQV WR -XULVGLF�
WLRQ� � ���
���� ,/&�6XEVHTXHQW 7UHDWLHV DQG 3UDFWLFH� VXSUD QRWH ����
���� 0DIIH]LQL Y� 6SDLQ� 'HFLVLRQ RI WKH 7ULEXQDO RQ 2EMHFWLRQV WR -XULVGLF�
WLRQ� � ���
���� 9&/7� VXSUD QRWH ��� DUW� �� ����F��
���� 0$5. (� 9,//,*,(5� &200(17$5< 21 7+( ���� 9,(11$ &219(17,21 21
/$: 2) 75($7,(6 ��� �������
���� *$5',1(5� VXSUD QRWH ���� DW ����
���� $17+21< $867� 02'(51 75($7< /$: $1' 35$&7,&( ��� ������ �HERRN��
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D ODUJH EXLOGLQJµ DQG GUDZV DQ DQDORJ\ WKDW OLNH D PDVWHU NH\
LV XVHG ZKHQ D VSHFLILF NH\ IDLOV WR RSHQ WKH GRRU� $UWLFOH
������F� KHOSV LQ D VLPLODU PDQQHU ZLWK WKH LQWHUSUHWDWLRQ RI D
WUHDW\ WH[W ZKHQ WKH WH[W LV QRW FDSDEOH RI LQWHUSUHWDWLRQ XVLQJ
LWV RZQ WHUPV���� $FFRUGLQJ WR /LQGHUIDON� WUHDWLHV DUH XVXDOO\
DVVXPHG E\ WKH LQWHUSUHWHUV WR KDYH EHHQ GUDIWHG LQ D PDQQHU
VR DV WR QRW FRQWUDGLFW UHOHYDQW UXOHV RI LQWHUQDWLRQDO ODZ���� ,Q
RWKHU ZRUGV� WKHUH LV DQ DVVXPSWLRQ WKDW SDUWLHV GLG QRW LQWHQG
WR DFW LQFRQVLVWHQWO\ ZLWK UHVSHFW WR WKHLU RWKHU REOLJDWLRQV XQ�
GHU LQWHUQDWLRQDO ODZ ZKHQ HQWHULQJ LQWR D WUHDW\���� (YHQ LI D
WUHDW\ LQWHQGV WR GHYLDWH IURP D SUHYLRXV REOLJDWLRQ� LW KDV WR
SURYLGH UHDVRQV IRU VXFK GHYLDWLRQ H[SUHVVO\ LQ WKH WUHDW\ LW�
VHOI���� ,Q WKH DEVHQFH RI VXFK H[SUHVV LQWHQW� D WUHDW\ VKRXOG EH
LQWHUSUHWHG LQ D PDQQHU WKDW LV FRQVLVWHQW ZLWK WKH UHOHYDQW
UXOHV RI LQWHUQDWLRQDO ODZ� )RU WKH SXUSRVH RI LQWHUSUHWDWLRQ RI
0)1 SURYLVLRQV� WKHUHIRUH� LW LV SURSRVHG WKDW D IHZ UHOHYDQW
UXOHV PXVW EH WDNHQ LQWR FRQVLGHUDWLRQ� DV GLVFXVVHG EHORZ�

%� $UWLFOH �� RI 9&/7
3DFWD WHUWLLV QHF QRFHQW QHF SURVXQW� UHV LQWHU DOLRV DFWD QHF

SURGHVW QHF QRFHW SURYLGHV WKDW DQ DJUHHPHQW QHLWKHU FUHDWHV
ULJKWV QRU REOLJDWLRQV IRU WKLUG VWDWHV���� 7KLV SULQFLSOH LV RIWHQ
DVVRFLDWHG ZLWK WKH SULQFLSOH RI VWDWH VRYHUHLJQW\ DQG LQGH�
SHQGHQFH���� ,W KDV UHFHLYHG YDOLGDWLRQ DQG UHFRJQLWLRQ IURP
YDULRXV LQWHUQDWLRQDO GHFLVLRQV���� 7KH UHIOHFWLRQ RI WKLV SULQFL�

���� &DPSEHOO 0F/DFKODQ� 7KH 3ULQFLSOH RI 6\VWHPLF ,QWHJUDWLRQ DQG $UWLFOH
������&� RI WKH 9LHQQD &RQYHQWLRQ� �� ,17·/� &203� /� 4� ���� ��� �������
���� /,1'(5)$/.� VXSUD QRWH ���� DW ����
���� 9,//,*,(5� VXSUD QRWH ���� DW ����
���� 0F/DFKODQ� VXSUD QRWH ���� DW ����
���� 9,//,*(5� VXSUD QRWH ���� DW ���� VHH DOVR $UWLFOH ���7UHDWLHV DQG 7KLUG
6WDWHV� �� $0� -� ,17·/ /� ���� ���²��� ������� (ULF 'DYLG� $UWLFOH �� ������� LQ
7+( 9,(11$ &219(17,216 21 7+( /$: 2) 75($7,(6� $ &200(17$5< ��� �2OL�
YHU &RUWHQ HW DO� HGV�� ������
���� 9,//,*(5� VXSUD QRWH ����
���� &HUWDLQ *HUPDQ ,QWHUHVWV LQ 3ROLVK 8SSHU 6LOHVLD &DVH �*HU�Y� 3RO���
-XGJPHQW� ���� 3�&�,�-� �VHU� $� 1R� �� DW ��²�� �0D\ ���� 7HUULWRULDO -XULV�
GLFWLRQ RI WKH ,QWHUQDWLRQDO &RPPLVVLRQ RI WKH 5LYHU 2GHU &DVH �8�.� Y� 3RO���
-XGJPHQW� ���� 3�&�,�-� �VHU� $� 1R� ��� DW �� �6HSW� ���� )UHH =RQHV &DVH RI
8SSHU 6DYR\ DQG WKH 'LVWULFW RI *H[ &DVH �)U� 9� 6ZLW]��� -XGJPHQW� ����
3�&�,�-� �VHU� $�%� 1R� ��� DW ��� �-XQH ��� 6WDWXV (DVWHUQ &DUHOLD &DVH� $GYL�
VRU\ 2SLQLRQ� ���� 3�&�,�-� �VHU� %� 1R� �� DW �� �-XO\ ���� VHH JHQHUDOO\ ,VODQG
RI 3DOPDV &DVH �1HWK� Y� 8�6�� � 5�,�$�$� ��� �3HUP� &W� $UE� ������ 1RUWK



����@ 7KH 6FRSH RI 0)1 3URYLVLRQV LQ %,7V ���

SOH FDQ EH VHHQ LQ $UWLFOH �� RI WKH 9&/7���� ZKLFK SURYLGHV
WKDW ´>D@ WUHDW\ GRHV QRW FUHDWH HLWKHU REOLJDWLRQV RU ULJKWV IRU D
WKLUG 6WDWH ZLWKRXW LWV FRQVHQW�µ���
7KH ´WKLUG VWDWHµ KHUH PHDQV D VWDWH WKDW LV QRW D SDUW\ WR WKH

WUHDW\���� 7KHUH LV KDUGO\ DQ\ GHEDWH DERXW ZKHWKHU $UWLFOH ��
KDV EHHQ DFFHSWHG DQG UHFRJQL]HG DV D QRUP RI &,/���� ,Q $Q�
JOR�,UDQLDQ 2LO &RPSDQ\ &DVH� WKH ,&- H[SODLQHG WKH FRQFHSW�
VWDWLQJ WKDW ´>D@ WKLUG SDUW\ WUHDW\� LQGHSHQGHQW RI DQG LVRODWHG
IURP WKH EDVLF WUHDW\� FDQQRW SURGXFH DQ\ OHJDO HIIHFW DV EH�
WZHHQ WKH 8QLWHG .LQJGRP DQG ,UDQ� LW LV UHV LQWHU DOLRV DF�
WD�µ���
,Q RUGHU WR FUHDWH ULJKWV DQG REOLJDWLRQV IRU D WKLUG VWDWH� WZR

FULWHULD PXVW EH VDWLVILHG� )LUVW� WKHUH PXVW EH D SURYLVLRQ WKDW
FOHDUO\ GHOLQHDWHV WKH ULJKWV DQG REOLJDWLRQV IRU WKLUG VWDWHV DV
LQWHQGHG E\ WKH SDUWLHV WR WKH WUHDW\� 6HFRQG� WKHUH PXVW EH
XQDPELJXRXV FRQVHQW RI WKH WKLUG VWDWH WR EH ERXQG E\ WKH REOL�
JDWLRQV DULVLQJ RXW RI WKH WUHDW\���� 1HLWKHU RI WKHVH FRQGLWLRQV
H[LVW LQ %,7V� )RU WKH VDNH RI DUJXPHQW� HYHQ LI RQH DFFHSWV
WKDW DQ 0)1 SURYLVLRQ FUHDWHV ULJKWV IRU WKH WKLUG VWDWHV� LW LV
QHDUO\ LPSRVVLEOH WR ILQG WKH FRQVHQW RI WKH WKLUG VWDWHV� DV ZHOO
DV WKH %,7 PDNHUV� WR FUHDWH ULJKWV DQG REOLJDWLRQV IRU WKLUG
VWDWHV WKURXJK DQ 0)1 SURYLVLRQ�
$UWLFOH �� RI WKH ,/&·V 'UDIW $UWLFOHV RQ 0)1 &ODXVHV ������

SURYLGHV WKDW ULJKWV DFTXLUHG E\ WKH EHQHILFLDU\ VWDWH DUH QRW
DIIHFWHG E\ WKH WUHDWPHQW RI D WKLUG VWDWH E\ WKH JUDQWLQJ
VWDWH���� ,Q RWKHU ZRUGV� WKH DSSOLFDWLRQ RI 0)1 SURYLVLRQV LV
OLPLWHG WR WKH UHODWLRQVKLS EHWZHHQ WKH EHQHILFLDU\ VWDWH DQG
JUDQWLQJ VWDWH� DQG LW LV QRW DIIHFWHG E\ WKH WUHDWPHQW RI D WKLUG
VWDWH E\ WKH JUDQWLQJ VWDWH���� ,Q WKLV VHQVH� $UWLFOH �� VXSSRUWV
WKH JHQHUDO UXOH RI $UWLFOHV �� DQG �� RI WKH 9&/7���� 6LPLODUO\�

6HD &RQWLQHQWDO 6KHOI &DVHV �'HQ� Y� 1HWK��� -XGJPHQW� ���� ,�&�-� 5HS� ��
�)HE� ����
���� 6HH JHQHUDOO\ 9&/7� VXSUD QRWH ���
���� ,G� DUW� ���
���� ,G� DUW� �����K��
���� 'DYLG� VXSUD QRWH ���� DW ���� :KLOH WKHUH DUH FHUWDLQ TXDOLILFDWLRQV
�$UWLFOHV ��²��� SURYLGHG LQ WKH 9&/7 ZLWK UHVSHFW WR $UWLFOH ��� WKRVH SURYL�
VLRQV DUH QRW UHOHYDQW LQ WKH FRQWH[W RI WKH SUHVHQW VWXG\�
���� $QJOR�,UDQLDQ 2LO &R� &DVH� ���� ,�&�-� DW ��� �HPSKDVLV DGGHG��
���� $867� VXSUD QRWH ���� DW ����
���� 6HH JHQHUDOO\ ,/&�0)1������ VXSUD QRWH ���
���� ,G� DW ���
���� ,G�
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$UWLFOH �� RI WKH ,/&·V 'UDIW $UWLFOHV RQ 0)1 &ODXVHV SURYLGHV
WKDW LW LV LUUHOHYDQW WKDW WKH PRUH IDYRUDEOH WUHDWPHQW RI WKH
WKLUG VWDWH E\ WKH JUDQWLQJ VWDWH LV H[WHQGHG WKURXJK D ELODW�
HUDO RU PXOWLODWHUDO DJUHHPHQW���� ,W LV HYLGHQW WKDW WKH DIRUH�
PHQWLRQHG DUWLFOHV� ZKLFK IROORZ $UWLFOH �� RI WKH 9&/7� FODULI\
WKH VFRSH RI 0)1 SURYLVLRQV WKDW ULJKWV XQGHU WKH WKLUG�SDUW\
%,7 LV QRW H[WHQGHG WR DQ LQYHVWRU XQGHU WKH EDVLF %,7� 7KHUH�
IRUH� WKH SUDFWLFH RI ERUURZLQJ ULJKWV DQG SULYLOHJHV IURP WKLUG�
SDUW\ %,7V ZLWK DQ 0)1 SURYLVLRQ LV QRW RQO\ SUREOHPDWLF� EXW
DOVR VHHPV FRQWUDGLFWRU\ WR WKH DFFHSWHG QRUPV RI JHQHUDO LQ�
WHUQDWLRQDO ODZ�

&� 0)1 3URYLVLRQV DV 3ULPDU\ 5XOHV 8QGHU 6WDWH 5HVSRQVLELO�
LW\
$ EUHDFK RI D %,7 SURYLVLRQ RFFXUV ZKHQ D VWDWH� DFWLQJ LQ LWV

VRYHUHLJQ FDSDFLW\� IDLOV WR SURWHFW WKH LQWHUHVW RI WKH LQYHVWRU
DQG WKHLU LQYHVWPHQWV���� 7KHUHIRUH� D FRPELQDWLRQ RI WZR IDF�
WRUV JLYHV ULVH WR VWDWH UHVSRQVLELOLW\� ��� ZKHQ VWDWHV DFW LQ
WKHLU VRYHUHLJQ FDSDFLW\ DQG ��� ZKHQ VWDWHV YLRODWH WKH REOLJD�
WLRQV LQ D WUHDW\ �%,7�� 7KHUH DUH WKUHH EDVLF FKDUDFWHULVWLFV RI
VWDWH UHVSRQVLELOLW\� ��� WKH H[LVWHQFH RI DQ LQWHUQDWLRQDO OHJDO
REOLJDWLRQ EHWZHHQ WZR FRXQWULHV� ��� WKH YLRODWLRQ RI VXFK DQ
REOLJDWLRQ E\ HLWKHU DFWLRQ RU RPLVVLRQ� DQG ��� WKH FRQVHTXHQF�
HV RI VXFK D YLRODWLRQ���� 7KH ILUVW FKDUDFWHULVWLF� ZKLFK LPSRVHV
SDUWLFXODU REOLJDWLRQV XSRQ VWDWHV� LV NQRZQ DV SULPDU\
UXOHV���� 9LRODWLRQ RI VXFK UXOHV WULJJHU VWDWH UHVSRQVLELOLW\����

���� ,G� DW ���
���� 81&7$'� %,/$7(5$/ ,19(670(17 75($7,(6 ����²����� 75(1'6 ,1
,19(670(17 58/(0$.,1* �� ������� KWWSV���XQFWDG�RUJ�HQ�'RFV�LWHLLD�����
BHQ�SGI�
���� (� -LPHQH] GH $UHFKDJD� ,QWHUQDWLRQDO 5HVSRQVLELOLW\� LQ 0$18$/ 2)
38%/,& ,17(51$7,21$/ /$: ��� �6RUHQVHQ HG�� ������ 0$/&2/0 1� 6+$:�
,17(51$7,21$/ /$: ��� ��WK HG� ������
���� 5REHUW $JR� 6SHFLDO 5DSSRUWHXU� 6HFRQG 5HSRUW RQ 6WDWH 5HVSRQVLELOLW\�
7KH 2ULJLQ RI 6WDWH 5HVSRQVLELOLW\� DW ���� 8�1� 'RF� $�&1������ �$SU� ���
������ IRU PRUH OLWHUDWXUH� VHH -� &RPEDFDX 	 '� $OODQG� 3ULPDU\ DQG 6HF�
RQGDU\ 5XOHV LQ WKH /DZ RI 6WDWH 5HVSRQVLELOLW\� &DWHJRUL]LQJ ,QWHUQDWLRQDO
2EOLJDWLRQV� �� 1(7+� <�%� ,17·/ /� ��� ��²��� ������� -$0(6 &5$:)25'� 7+(
,17(51$7,21$/ /$: &200,66,21·6 $57,&/( 21 67$7( 5(63216,%,/,7<�
,1752'8&7,21� 7(;7 $1' &200(17$5< �� �������
���� -$0(6 &5$:)25'� %52:1/,(·6 35,1&,3/(6 2) 38%/,& ,17(51$7,21$/
/$: ��� ��WK HG� ������ ,QW·O /DZ &RPP·Q� 'UDIW $UWLFOHV RQ 5HVSRQVLELOLW\ RI
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$Q 0)1 SURYLVLRQ LQ D %,7 LPSRVHV DQ REOLJDWLRQ XSRQ WKH
KRVW VWDWH WR QRW GLVFULPLQDWH DJDLQVW IRUHLJQ LQYHVWRUV DV UHOH�
YDQW FRPSDUDWRUV LQ LWV WHUULWRU\���� 0)1 SURYLVLRQV� WKHUHIRUH�
VHUYH DV SULPDU\ UXOHV WKDW LPSRVH REOLJDWLRQV EHWZHHQ WKH WZR
VWDWH SDUWLHV RI WKH %,7� 7KLV PHDQV WKDW D YLRODWLRQ RI DQ 0)1
SURYLVLRQ LV DQ LQWHUQDWLRQDOO\ ZURQJIXO DFW DQG� WKHUHIRUH� LQ�
YRNHV VWDWH UHVSRQVLELOLW\�
7KHUH DUH WZR FRQGLWLRQV WKDW PXVW EH VDWLVILHG EHIRUH DQ DFW

RU RPLVVLRQ RI D VWDWH FDQ EH FRQVLGHUHG DV DQ LQWHUQDWLRQDOO\
ZURQJIXO DFW� ILUVW� ZKHWKHU WKH DFW RU RPLVVLRQ LV DWWULEXWDEOH
WR WKH VWDWH �D VXEMHFWLYH HOHPHQW�� DQG� VHFRQG� ZKHWKHU WKH DFW
RU RPLVVLRQ KDV UHVXOWHG LQ D EUHDFK RI DQ LQWHUQDWLRQDO REOLJD�
WLRQ �DQ REMHFWLYH HOHPHQW����� )XUWKHU� DQ DFW FDQQRW EH FKDUDF�
WHUL]HG DV DQ LQWHUQDWLRQDOO\ ZURQJIXO DFW XQOHVV LW FRQVWLWXWHV
D YLRODWLRQ RI DQ LQWHUQDWLRQDO REOLJDWLRQ���� $ PHUH DWWULEXWLRQ
RI FRQGXFW WR WKH VWDWH� WKHUHIRUH� PXVW EH GLVWLQJXLVKHG IURP
WKH FKDUDFWHUL]DWLRQ RI FRQGXFW DV D ZURQJIXO DFW���� $V VXFK�
HYHQ ZKHQ DQ DFW RU PHDVXUH WKDW KDV DIIHFWHG WKH LQWHUHVWV RI
DQ LQYHVWRU LV DWWULEXWHG WR WKH VWDWH� DQ LQGHSHQGHQW LQTXLU\
LQWR WKH OHJDOLW\ RI VXFK PHDVXUHV KDV WR EH PDGH WR GHFODUH
VXFK PHDVXUH DQ LQWHUQDWLRQDOO\ ZURQJIXO DFW� :KHWKHU DQ DFW
DWWULEXWHG WR D VWDWH FRQVWLWXWHV DQ LQWHUQDWLRQDOO\ ZURQJIXO DFW
GHSHQGV SULPDULO\ XSRQ WKH SUHFLVH WHUPV RI WKH SULPDU\
UXOHV���� ,Q RWKHU ZRUGV� ZKHQ D VWDWH� WKURXJK DFWLRQV DOUHDG\
DWWULEXWHG WR LW� IDLOV WR IXOILOO WKH UHTXLUHPHQWV LPSRVHG E\ WKH
SULPDU\ RU VHFRQGDU\ UXOHV���� LW EHFRPHV DQ LQWHUQDWLRQDOO\
ZURQJIXO DFW����
7R HVWDEOLVK WKDW D VWDWH KDV FRPPLWWHG D ZURQJIXO DFW� DQ

LQTXLU\ LQWR WKH QDWXUH RI DQ 0)1 SURYLVLRQ LV QHFHVVDU\� 6LQFH
0)1 SURYLVLRQV DUH WKH LQVWUXPHQWV RI QRQ�GLVFULPLQDWLRQ� D

6WDWHV IRU ,QWHUQDWLRQDOO\ :URQJIXO $FWV� DUW� �� 8�1� 'RF� $������ �2FW� ���
����� >KHUHLQDIWHU 'UDIW $UWLFOHV@�
���� 3HUH]�$]QDU� VXSUD QRWH �� DW ����
���� 'UDIW $UWLFOHV� VXSUD QRWH ���� DUW� ��
���� ,G� DUW� ��
���� ,G� DUW� ��
���� ,G� DUW� ���
���� 6HFRQGDU\ UXOHV XQGHU VWDWH UHVSRQVLELOLW\ GHDO ZLWK FRQGLWLRQV IRU
EUHDFK RI SULPDU\ UXOHV DQG WKH OHJDO FRQVHTXHQFHV RI VXFK D EUHDFK� 6HH 8OI
/LQGHUIDON� 6WDWH 5HVSRQVLELOLW\ DQG WKH 3ULPDU\�6HFRQGDU\ 5XOHV 7HUPLQRO�
RJ\ ² 7KH 5ROH RI /DQJXDJH IRU DQ 8QGHUVWDQGLQJ RI WKH ,QWHUQDWLRQDO /HJDO
6\VWHP� �� 125',& -� 2) ,17·/ /� ��� �� �������
���� ,G�
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GHWHUPLQDWLRQ RI ZKHWKHU GLVFULPLQDWLRQ KDV WDNHQ SODFH FDQ�
QRW EH PDGH ZLWKRXW GUDZLQJ FRPSDULVRQV EHWZHHQ UHOHYDQW
FRPSDUDWRUV���� $V GLVFXVVHG DERYH� KRZHYHU� QR VXFK LQTXLULHV
DUH PDGH ZKHQ WULEXQDOV LQWHUSUHW 0)1 SURYLVLRQV WR ERUURZ
FODXVHV IURP WKLUG�SDUW\ %,7V� ,Q WKH DEVHQFH RI VXFK LQTXLULHV�
LW LV GLIILFXOW WR HVWDEOLVK KRZ PXFK LQMXU\ LV FDXVHG WR WKH DJ�
JULHYHG LQYHVWRU WR GHWHUPLQH WKH TXDQWXP RI UHSDUDWLRQ� ,Q
VXFK D VFHQDULR� LW LV GLIILFXOW WR HVWDEOLVK D FDXVDO OLQN EHWZHHQ
D ZURQJIXO DFW DQG LQMXU\ FDXVHG WR WKH LQYHVWRU���� 7KXV� D
VWDWH FDQQRW EH KHOG UHVSRQVLEOH IRU EUHDFKLQJ DQ 0)1 SURYL�
VLRQ XQOHVV DQ LQTXLU\ RI GLVFULPLQDWLRQ EHWZHHQ UHOHYDQW FRP�
SDUDWRUV LV PDGH� ,W LV QRW WKH IXQFWLRQ RI 0)1 SURYLVLRQV WR
LPSRUW FODXVHV IURP RWKHU %,7V� EHLQJ D SULPDU\ UXOH� LW UH�
TXLUHV D FRPSDULVRQ EHWZHHQ UHOHYDQW FRPSDUDWRUV����

'� 3ULQFLSOH RI $FTXLHVFHQFH LQ ,QWHUQDWLRQDO /DZ
,W LV OLNHO\ WKDW VRPH %,7V VLJQHG E\ WKH KRVW VWDWH KDYH PRUH

IDYRUDEOH SURYLVLRQV WKDQ RWKHU %,7V� 1HJRWLDWLRQV UHJDUGLQJ
WUHDW\ SURYLVLRQV YDU\ IURP FRXQWU\ WR FRXQWU\� DQG WKLV KDV D
KXJH LQIOXHQFH RQ WKH ILQDO RXWFRPH RI DQ\ %,7���� 7KLV PHDQV
WKDW WKHUH LV D SRVVLELOLW\ RI PRUH IDYRUDEOH SURYLVLRQV EHLQJ
LPSOHPHQWHG LQ WKLUG�SDUW\ %,7V EHIRUH D GLVSXWH DULVHV� 'RHV
WKH H[LVWHQFH RI PRUH IDYRUDEOH SURYLVLRQV LQ WKLUG�SDUW\ %,7V�
LQ DQG RI WKHPVHOYHV� FRQVWLWXWH D YLRODWLRQ RI WKH 0)1 SURYL�
VLRQ LQ WKH EDVLF %,7" ,I VR� ZK\ GRHV WKH LQYHVWRU KDYH WR ZDLW
IRU DQ\ GLVSXWH WR DULVH ZKHQ WKHUH LV DOUHDG\ D YLRODWLRQ RI
WKHLU ULJKWV EHFDXVH RI PRUH IDYRUDEOH SURYLVLRQV LQ WKLUG�SDUW\
%,7V" ,V WKH ULJKW RI DQ LQYHVWRU QRW YLRODWHG WKH PRPHQW LW HQ�
WHUV LQWR WKH WHUULWRU\ RI D KRVW FRXQWU\ EHFDXVH WKH EDVLF WUHDW\
PD\ KDYH OHVV IDYRUDEOH SURYLVLRQV DV FRPSDUHG WR D WKLUG�
SDUW\ %,7"
$ FRXQWHU DUJXPHQW WR WKH TXHVWLRQV SRVHG DERYH LV WKDW D YL�

RODWLRQ RQO\ WDNHV SODFH LI DQ LQYHVWRU FODLPV WKDW WKHUH KDV
EHHQ D EUHDFK RI DQ 0)1 SURYLVLRQ� 7HFKQLFDOO\� WKLV PHDQV
WKDW DQ LQYHVWRU FRQWLQXHV WR PDLQWDLQ LWV UHODWLRQVKLS ZLWK WKH
KRVW VWDWH� GHVSLWH WKH NQRZOHGJH RI WKH PRUH IDYRUDEOH SURYL�

���� 3HUH]�$]QDU� VXSUD QRWH ���� DW ��²���
���� ,G� DW ���
���� ,G�
���� 6$/$&86(� VXSUD QRWH ���� DW ���� 0� ,� .KDOLO� 7UHDWPHQW RI )RUHLJQ
,QYHVWPHQW LQ %LODWHUDO ,QYHVWPHQW 7UHDWLHV� � ,&6,' 5(9��)25(,*1 ,19(67� /�
-� ���� ���²�� �������
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VLRQV LQ WKLUG�SDUW\ %,7V� XQWLO WKH KRVW VWDWH YLRODWHV WKH
ULJKWV RI WKH LQYHVWRU� 7KH SULQFLSOH RI DFTXLHVFHQFH� ZKLFK LV
UHFRJQL]HG LQ PRVW MXULVGLFWLRQV��� DQG LQ LQWHUQDWLRQDO ODZ�
VWDWHV WKDW LQDFWLRQ RQ EHKDOI RI D VWDWH PD\ OHDG WR D ORVV RI
FODLPV E\ WKH VWDWH ZKHQ WKH VWDWH VKRXOG KDYH VKRZQ VRPH
IRUP RI DFWLYLW\���� ,Q RWKHU ZRUGV� ZKHQ DQ\ SHUVRQ�ERG\�VWDWH
SDUWLFLSDWHV LQ D SURFHVV ZLWKRXW REMHFWLQJ WR DQ\ SDUW RI WKH
SURFHVV� WKDW SHUVRQ�ERG\�VWDWH ORVHV WKH ULJKW WR FKDOOHQJH WKH
ILQDO RXWFRPH RI WKDW SURFHVV����
,W LV JHQHUDOO\ XQGHUVWRRG WKDW D VWDWH� E\ QRW DVVHUWLQJ LWV

FODLP� KDV LPSOLFLWO\ DFFHSWHG WKH H[WLQFWLRQ RI LWV FODLP����
7DPV DUJXHV WKDW IRU WKH DSSOLFDWLRQ RI WKH GRFWULQH RI DFTXLHV�
FHQFH WR DSSO\� WKUHH UHOHYDQW HOHPHQWV PXVW EH VDWLVILHG����
)LUVW� WKH VWDWH PXVW KDYH IDLOHG WR DVVHUW LWV FODLP���� 6HFRQG�
IDLOXUH WR DVVHUW D FODLP PXVW EH H[WHQGHG IRU D FHUWDLQ SHULRG
RI WLPH���� 7KLUG� D VWDWH PXVW KDYH IDLOHG WR DVVHUW FODLPV LQ
FLUFXPVWDQFHV WKDW ZRXOG KDYH UHTXLUHG DFWLRQ���� 7KHVH HOH�
PHQWV VHHP WR EH PHW ZKHQ DSSOLHG WR WKH UHODWLRQVKLS EHWZHHQ
DQ LQYHVWRU DQG D KRVW VWDWH� $Q LQYHVWRU VKRXOG QRW EH DOORZHG
WR XVH 0)1 SURYLVLRQV WR ERUURZ D IDYRUDEOH SURYLVLRQ IURP DQ�
RWKHU %,7 LI WKH\ QHYHU REMHFWHG WR LW� WKHUHE\ IDLOLQJ WR DVVHUW
WKHLU FODLP� ,Q IDFW� WKH LQYHVWRU PDLQWDLQHG LWV DPLFDEOH UHOD�
WLRQVKLS IRU D ORQJ SHULRG RI WLPH ZLWK WKH KRVW VWDWH XQWLO WKH
GLVSXWH DURVH� WKHUHIRUH� ERUURZLQJ DQ 0)1 SURYLVLRQ IURP DQ�
RWKHU %,7 VKRXG EH EDUUHG E\ WKH GRFWULQH RI DFTXLHVFHQFH�

���� &KULVWLDQ -� 7DPV� :DLYHU� $FTXLHVFHQFH DQG ([WLQFWLYH 3UHVFULSWLRQ� LQ
7+( /$: 2) ,17(51$7,21$/ 5(63216,%,/,7< ���� �-� &UDZIRUG HW DO� HGV��
������
���� ,G�
���� 'UDIW $UWLFOHV� VXSUD QRWH ���� DUW� ���E�� VHH JHQHUDOO\� 'DYLG -�
%HGHUPDQ� $FTXLHVFHQFH� 2EMHFWLRQ DQG WKH 'HDWK RI &XVWRPDU\ ,QWHUQDWLRQDO
/DZ� �� '8.( -� &203� 	 ,17·/ /� ��� �� ������� ,� &� 0DF*LEERQ� &XVWRPDU\
,QWHUQDWLRQDO /DZ DQG $FTXLHVFHQFH� �� %5,7� <�%� ,17·/ /� ��� ������� ,� &�
0DF*LEERQ� 7KH 6FRSH RI $FTXLHVFHQFH LQ ,QWHUQDWLRQDO /DZ� �� %5,7� <�%�
,17·/ /� ��� ������� 3� &XDVD\� %RUGHUV RQ WKH )DQWDVWLF� 0LPHVLV�
9LROHQFH� DQG /DQGVFDSH DW WKH 7HPSOH RI 3UHDK 9LKHDU� �� 02'� $6,$1
678',(6 ��� ������� 3KLO &� :� &KDQ� $FTXLHVFHQFH�(VWRSSHO LQ ,QWHUQDWLRQDO
%RXQGDULHV� 7HPSOH RI 3UHDK 9LKHDU 5HYLVLWHG� � &+,1(6( -� ,17·/ /� ���� ���
�������
���� 7DPV� VXSUD QRWH ���� DW �����
���� ,G�
���� ,G�
���� ,G�
���� ,G�
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(� 1RQ�SURKLELWLRQ GRHV QRW 1HFHVVDULO\ PHDQ 3HUPLVVLRQ
)RU WKH SXSRVH RI DYRLGLQJ UHGXQGDQF\� D GHWDLOHG DQDO\VLV RI

WKH UXOHV RI LQWHUQDWLRQDO ODZ ZLWK UHVSHFW WR WKH LQWHUSUHWDWLRQ
RI 0)1 FODXVHV LV QRW UHSURGXFHG KHUH���� 1RQH RI WKH DIRUH�
PHQWLRQHG UXOHV SURYLGH DQ\ MXVWLILFDWLRQ IRU ERUURZLQJ FODXVHV
IURP WKLUG�SDUW\ %,7V WKDW LQFOXGH 0)1 SURYLVLRQV� )RU WKLV
UHDVRQ� LW LV VXEPLWWHG WKDW D SURSHU LQWHUSUHWDWLRQ RI DQ 0)1
SURYLVLRQ GRHV QRW DOORZ LW WR LPSRUW SURYLVLRQV IURP D WKLUG�
SDUW\ %,7�
(YHQ LI LQWHUQDWLRQDO LQYHVWPHQW ODZ LV FRQVLGHUHG D VHOI�

FRQWDLQHG UHJLPH KDYLQJ OH[ VSHFLDOLV UXOHV WKDW SUHYDLO RYHU
WKH UXOHV RI JHQHUDO LQWHUQDWLRQDO ODZ� IRU PDWWHUV QRW JRYHUQHG
E\ OH[ VSHFLDOLV� UXOHV RI JHQHUDO ODZ DUH DSSOLFDEOH���� 7KXV�
WKHUH DUH JDSV ZLWKLQ WKLV UHJLPH WKDW QHHG VXSSRUW IURP UXOHV
RI JHQHUDO LQWHUQDWLRQDO ODZ WR EH UHVROYHG� 2QH VXFK DUHD
ZRXOG EH WKH SUDFWLFH RI ERUURZLQJ SURYLVLRQV IURP WKLUG�SDUW\
%,7V� WKHUHIRUH� LW LV SHUWLQHQW WR ORRN WR WKH UXOHV DQG SULQFL�
SOHV RI JHQHUDO LQWHUQDWLRQDO ODZ WR GHWHUPLQH LI WKLV SUDFWLFH LV
SHUPLWWHG�
$UWLFOH ����� RI WKH 9&/7 H[SORUHV WKH VXEMHFWLYH HOHPHQW RI

SDUW\ LQWHQWLRQ IRU WUHDW\ LQWHUSUHWDWLRQ� SURYLGLQJ WKDW ´>D@
VSHFLDO PHDQLQJ VKDOO EH JLYHQ WR D WHUP LI LW LV HVWDEOLVKHG WKDW
WKH SDUWLHV VR LQWHQGHG�µ��� ,Q RWKHU ZRUGV� ZKHWKHU WKH SDUWLHV
WR WKH WUHDW\ KDYH JLYHQ D VSHFLDO PHDQLQJ WR D WHUP WKDW GLI�
IHUV IURP WKH FRPPRQ PHDQLQJ KDV WR EH HVWDEOLVKHG E\ VSHFLDO
HYLGHQFH LQ WKH FRQWH[W RI WKH WUHDW\���� 7KH EXUGHQ RI SURYLQJ
WKDW WKH SDUWLHV DFWXDOO\ LQWHQGHG WR JLYH VSHFLDO PHDQLQJ WR D
WUHDW\ WHUP� KRZHYHU� OLHV ZLWK WKH SDUW\ DVVHUWLQJ WKH VSHFLDO
PHDQLQJ���� )RU WKH LQWHUSUHWDWLRQ RI WKH VFRSH RI 0)1 SURYL�
VLRQV� WKH EXUGHQ LV RQ WKH SDUWLHV� DV ZHOO DV WKH LQWHUSUHWHUV�
WR SURYLGH VSHFLDO HYLGHQFH WR SURYH WKHLU FODLP WKDW DQ 0)1
SURYLVLRQ FDQ EH ERUURZHG IURP D WKLUG�SDUW\ %,7� 8QIRUWX�
QDWHO\� LQ QRQH RI WKH FDVHV GLVFXVVHG DERYH RU RWKHUZLVH KDYH

���� 6HH VXSUD 3DUW ,,�$�
���� ,QW·O /DZ &RPP·Q� 5HS� RQ )UDJPHQWDWLRQ RI ,QWHUQDWLRQDO /DZ� 'LIIL�
FXOWLHV $ULVLQJ )URP 7KH 'LYHUVLILFDWLRQ $QG ([SDQVLRQ 2I ,QWHUQDWLRQDO
/DZ� DW ���� 8�1� 'RF� $�&1���/���� �������
���� 9&/7� VXSUD QRWH ��� DUW� ������
���� *$5',1(5� VXSUD QRWH ���� DW ����
���� ,G� DW ���� $867� VXSUD QRWH ���� DW ���� 2/,9(5 '255 	 .,567(1
6&+0$/(1%$&+� 9,(11$ &219(17,21 21 7+( /$: 2) 75($7,(6� $
&200(17$5< ��� �6SULQJHU HG�� ������
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WKH SDUWLHV SURYLGHG HYLGHQFH WKDW WKH WUHDW\ PDNHUV LQWHQGHG
WR DOORZ IRU 0)1 SURYLVLRQV WR EH ERUURZHG IURP WKLUG�SDUW\
%,7V���� ,Q IDFW� WKHUH DUH DPSOH UXOHV LQ LQWHUQDWLRQDO ODZ� DV
GLVFXVVHG LQ WKH HDUOLHU VHFWLRQV���� WKDW SURKLELW DQG FRQWUDGLFW
WKLV SUDFWLFH� 7KH VFRSH RI DQ 0)1 SURYLVLRQ� WKHUHIRUH� KDV WR
EH FRQILQHG WR LQWHUQDO PHDVXUHV�

,9� 7+( 352%/(06 %2552:,1* 0)1 3529,6,216 &5($7(
7KH SUDFWLFH RI ERUURZLQJ SURYLVLRQV IURP WKLUG�SDUW\ %,7V

FUHDWHV VHYHUDO QRUPDWLYH DQG SUDFWLFDO SUREOHPV� 7KLV SDUW
GHDOV ZLWK VRPH RI WKHVH SUREOHPV� VXFK DV MXULVGLFWLRQDO LV�
VXHV� WUHDW\ VKRSSLQJ� DQG WKH SUREOHP RI IUHH�ULGHUVKLS�

$� 7KH -XULVGLFWLRQ RI ,QYHVWPHQW 7ULEXQDOV
7KHUH DUH D QXPEHU RI LQYHVWRU�VWDWH GLVSXWH VHWWOHPHQW

�,6'6� FDVHV GHDOLQJ ZLWK MXULVGLFWLRQDO LVVXHV LQ LQYHVWPHQW
DUELWUDWLRQ���� +RZHYHU� RI WKH FDVHV WKDW KDYH H[WHQGHG WKH
MXULVGLFWLRQ RI WKH WULEXQDO� QRQH LV DV SUREOHPDWLF DV *DUDQWL
.R]D //3 Y� 7XUNPHQLVWDQ���� 7KH WULEXQDO LQ WKLV FDVH LPSRUW�
HG WKH FRQVHQW RI 7XUNPHQLVWDQ WR DQ ,QWHUQDWLRQDO &HQWHU IRU
6HWWOHPHQW RI ,QYHVWPHQW 'LVSXWHV �,&6,'� DUELWUDWLRQ IURP D
WKLUG�SDUW\ %,7 �6ZLW]HUODQG�7XUNPHQLVWDQ %,7���� LQWR WKH

���� 6HH VXSUD 3DUW ,,�
���� 6HH VXSUD 3DUW ,,,� �
���� 7HLQYHU Y� $UJHQWLQD� 'HFLVLRQ RQ -XULVGLFWLRQ� %HUVFKDGHU Y� 5XVVLD�
:LQWHUVKDOO Y� $UJHQWLQD� 5RV,QYHVW&R 8. /WG� 9� 7KH 5XVVLDQ )HGHUDWLRQ�
6&& &DVH 1R� 9 ��������� $ZDUG RQ -XULVGLFWLRQ �2FW� �� ������
KWWSV���ZZZ�LWDODZ�FRP�VLWHV�GHIDXOW�ILOHV�FDVH�GRFXPHQWV�LWD�����SGI� *DU�
DQWL .R]D Y� 7XUNPHQLVWDQ� ,&6,' &DVH 1R� $5%������� 'HFLVLRQ RQ WKH 2E�
MHFWLRQ WR -XULVGLFWLRQ IRU /DFN RI &RQVHQW �-XO\ �� ������ KWWSV���ZZZ�
LWDODZ�FRP�VLWHV�GHIDXOW�ILOHV�FDVH�GRFXPHQWV�LWDODZ�����SGI� 5HQWD � 6�9�6�$
HW DO� Y� 7KH 5XVVLDQ )HGHUDWLRQ� 6&& &DVH 1R� �������� $ZDUG �-XO\ ���
������ KWWSV���ZZZ�LWDODZ�FRP�VLWHV�GHIDXOW�ILOHV�FDVH�GRFXPHQWV�LWD�����SGI�
'DLPOHU Y� $UJHQWLQD� 3ODPD &RQVRUWLXP /WG� 9� %XOJDULD� ,&6,' &DVH 1R�
$5%������� 'HFLVLRQ RQ -XULVGLFWLRQ �)HE� �� ������ KWWSV���ZZZ�LWDODZ�FRP�
VLWHV�GHIDXOW�ILOHV�FDVH�GRFXPHQWV�LWD�����SGI� 7HOHQRU 0RELOH &RPPXQLFD�
WLRQV $�6� Y� 7KH 5HSXEOLF RI +XQJDU\� ,&6,' &DVH 1R� $5%������� $ZDUG
�6HSW� ��� ������ KWWSV���ZZZ�LWDODZ�FRP�VLWHV�GHIDXOW�ILOHV�FDVH�GRFXPHQWV�
LWD�����SGI�
���� *DUDQWL .R]D Y� 7XUNPHQLVWDQ� 'HFLVLRQ RQ WKH 2EMHFWLRQ WR -XULVGLF�
WLRQ IRU /DFN RI &RQVHQW�
���� $JUHHPHQW %HWZHHQ WKH 6ZLVV )HGHUDO &RXQFLO DQG WKH *RYHUQPHQW RI
7XUNPHQLVWDQ RQ WKH 3URPRWLRQ DQG 5HFLSUDFDO 3URWHFWLRQ RI ,QYHVWPHQWV�
6ZLW]��7XUNP�� 0D\ ��� �����
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EDVLF %,7 �8.�7XUNPHQLVWDQ %,7����� GHVSLWH WKH IDFW WKDW
7XUNPHQLVWDQ GLG QRW JLYH LWV FRQVHQW WR VHWWOH WKH GLVSXWH
WKURXJK ,&6,' DUELWUDWLRQ���� 7KH WULEXQDO� DIWHU HVWDEOLVKLQJ
WKDW 7XUNPHQLVWDQ FRQVHQWHG WR LQWHUQDWLRQDO DUELWUDWLRQ E\
YLUWXH RI $UWLFOH ���� RI WKH 8.�7XUNPHQLVWDQ %,7���� PRYHG WR
WKH DQDO\VLV RI $UWLFOH ���� RI WKH 8.�7XUNPHQLVWDQ %,7���� $U�
WLFOH ���� RI WKH 8.�7XUNPHQLVWDQ %,7 SURYLGHV WKDW WKH SDU�
WLHV FDQ VXEPLW WKHLU GLVSXWHV WR WKUHH IRUXPV LQ FDVHV RI LQWHU�
QDWLRQDO DUELWUDWLRQ� WKH ,&6,'� WKH ,QWHUQDWLRQDO &KDPEHU RI
&RPPHUFH �,&&�� DQG WKH 8QLWHG 1DWLRQDO &RPPLVVLRQ RQ ,Q�
WHUQDWLRQDO 7UDGH /DZ �81&,75$/����� 'LVSXWLQJ SDUWLHV PXVW
JLYH WKHLU FRQVHQW WR RQH RI WKH IRUXPV WR UHVROYH WKHLU
FODLPV����
'HVSLWH WKH REMHFWLRQ IURP 7XUNPHQLVWDQ WKDW LW KDG QRW FRQ�

VHQWHG WR ,&6,' DUELWUDWLRQ� DQG WKDW LW RQO\ FRQVHQWHG WR VXE�
PLW GLVXSWHV WR 81&,75$/� WKH WULEXQDO XVHG WKH 0)1 SURYL�
VLRQ LQ WKH 8.�7XUNPHQLVWDQ %,7 WR LPSRUW WKH FRQVHQW RI
7XUNPHQLVWDQ WR ,&6,' DUELWUDWLRQ IURP D WKLUG�SDUW\ %,7� ,Q
WKH GLVVHQWLQJ RSLQLRQ� /DXUHQFH %RLVVRQ GH &KD]RXUQHV� ZKR
ZDV RQH RI WKH DUELWUDWRUV LQ WKH FDVH� FULWLFL]HG WKH PDMRULW\ IRU
LJQRULQJ WKH UHTXLUHPHQW RI FRQVHQW LQ $UWLFOH ���� RI WKH 8.�
7XUNPHQLVWDQ %,7� DV ZHOO DV IDLOLQJ WR GLVWLQJXLVK EHWZHHQ
FRQVHQW WR LQLWLDWH DUELWUDWLRQ DQG FRQVHQW WR DUELWUDWLRQ����
7KH PDMRULW\ LQ *DUDQWL .R]D //3 LJQRUHG RQH RI WKH FDUGLQDO

SULQFLSOHV RI LQWHUQDWLRQDO DUELWUDWLRQ� WKDW LV� SDUW\ DXWRQRP\�
,W LV WKH SDUWLHV ZKR PXWXDOO\ GHFLGH ZKLFK DUELWUDWLRQ UXOHV
JRYHUQ WKH DUELWUDO SURFHHGLQJV���� 7KH DEVHQFH RI VXFK FRQVHQW

���� $JUHHPHQW %HWZHHQ WKH *RYHUQPHQW RI WKH 8QLWHG .LQJGRP RI *UHDW
%ULWDLQ DQG 1RUWKHUQ ,UHODQG DQG WKH *RYHUQPHQW RI 7XUNPHQLVWDQ IRU WKH
3URPRWLRQ DQG 3URWHFWLRQ RI ,QYHVWPHQWV� 8�.��7XUNP� )HE� �� ����� >KHUHLQ�
DIWHU� 8.�7XUNPHQLVWDQ %,7@�
���� *DUDQWL .R]D Y� 7XUNPHQLVWDQ� 'HFLVLRQ RQ WKH 2EMHFWLRQ WR -XULVGLF�
WLRQ IRU /DFN RI &RQVHQW� � ��
���� ,G� � ���
���� ,G� � ���
���� 8.�7XUNPHQLVWDQ %,7� VXSUD QRWH ���� DUW� ��
���� ,G�
���� (ULF 'H %UDEDQGHUH� ,PSRUWLQJ &RQVHQW WR ,&6,' $UELWUDWLRQ" $ &ULW�
LFDO $SSUDLVDO RI *DUDQWL .R]D Y� 7XUNPHQLVWDQ� ,19� 75($7< 1(:6 �0D\ ���
������ KWWSV���ZZZ�LLVG�RUJ�LWQ������������LPSRUWLQJ�FRQVHQW�WR�LFVLG�
DUELWUDWLRQ�D�FULWLFDO�DSSUDLVDO�RI�JDUDQWL�NR]D�Y�WXUNPHQLVWDQ��
���� 6,021 *5((1%(5* (7 $/� ,17(51$7,21$/ &200(5&,$/ $5%,75$7,21� $1
$6,$ 3$&,),& 3(563(&7,9( ��� �������



����@ 7KH 6FRSH RI 0)1 3URYLVLRQV LQ %,7V ���

QRW RQO\ YLRODWHV WKH JHQHUDO ODZ UHODWLQJ WR DUELWUDWLRQ� EXW
PD\ DOVR UHQGHU WKH DZDUG XQHQIRUFHDEOH���� 7KHUHIRUH� SDUW\
DXWRQRP\ ZLWK UHVSHFW WR WKH JRYHUQLQJ ODZ RI WKH DUELWUDWLRQ
KDV WR EH UHVSHFWHG� 8QIRUWXQDWHO\� WKH PDMRULW\ LQ *DUDQWL .R�
]D //3 GLG QRW JLYH DQ\ UHOHYDQFH WR WKLV IXQGDPHQWDO� EDVLF
SULQFLSOH RI DUELWUDWLRQ� 'LVSXWH VHWWOHPHQW SURYLVLRQV LQ DQ\
%,7 DUH D IRUP RI WKH DUELWUDWLRQ DJUHHPHQW� 8QWLO DQG XQOHVV
ERWK WKH SDUWLHV DJUHH WR EH JRYHUQHG E\ WKH VDPH DUELWUDO
UXOHV� LW LV QRW ZLVH RU VRXQG WR DOORZ DQ\ DUELWUDWLRQ� $V PXFK
DV DQ LQYHVWPHQW WULEXQDO KDV D ULJKW WR GHWHUPLQH LWV RZQ MX�
ULVGLFWLRQ �EDVHG RQ WKH SULQFLSOH RI FRPSHWHQFH�FRPSHWHQFH�����
SDUWLHV WR WKH GLVSXWH DOVR KDYH WKH ULJKW WR GHFLGH WKH UXOHV
WKDW JRYHUQ WKHLU GLVSXWH �SULQFLSOH RI SDUW\ DXWRQRP\����� 7UL�
EXQDOV KDYH EHHQ FULWLFL]HG IRU FRQYHUWLQJ D ILFWLRQ LQWR UHDOLW\
ZKHQ WKH\ DVVXPH WKDW D FODXVH LQ D WKLUG�SDUW\ %,7 LV DXWR�
PDWLFDOO\ LQFRUSRUDWHG LQWR WKH EDVLF %,7 WKURXJK WKH 0)1
SURYLVLRQ DQG WKHUHE\ H[HUFLVH MXULVGLFWLRQ WR UHVROYH WKH GLV�
SXWH���� 7KLV EHKDYLRU VSDUNV FULWLFLVP EHFDXVH WKHVH WULEXQDOV
KDYH DFWHG FRQWUDU\ WR WKH JHQHUDO SULQFLSOHV RI LQWHUQDWLRQDO
ODZ����
)XUWKHU� VXFK LQWHUSUHWDWLRQ RI DQ 0)1 SURYLVLRQ PD\ OHDG

WR IRUXP VKRSSLQJ���� ZKLFK LV DOUHDG\ D SUREOHPDWLF IDFWRU��� LQ

���� *$5< %� %251� ,17(51$7,21$/ &200(5&,$/ $5%,75$7,21� &200(17$5<
$1'0$7(5,$/6 ��� �.OXZHU /DZ ,QWHUQDWLRQDO �G HG�� ������
���� 7KH SULQFLSOH RI FRPSHWHQFH�FRPSHWHQFH UHIHUV WR WKH SRZHU RI WKH DUEL�
WUDO WULEXQDOV WR GHFLGH PDWWHUV UHODWLQJ WR LWV RZQ MXULVGLFWLRQ�
���� 7KH SULQFLSOH RI SDUW\ DXWRQRP\ UHIHUV WR IUHHGRP RI WKH SDUWLHV WR DU�
ELWUDWLRQ WR PDNH D YDULHG UDQJH RI GHFLVLRQV ZLWK UHVSHFW WR DUELWUDWLRQ� 7KH
DSSRLQWPHQW RI DQ DUELWUDWRU DQG FKRRVLQJ RI ODZ JRYHUQLQJ DUELWUDO SURFHHG�
LQJV DUH D IHZ H[DPSOHV�
���� 'RXJODV� VXSUD QRWH �� DW ����
���� ,G�
���� .DWLD <DQQDFD� 6PDOO� ,PSURYLQJ WKH 6\VWHP RI ,QYHVWRU� 6WDWH 'LVSXWH
6HWWOHPHQW� $Q 2YHUYLHZ �� ��²�� �2(&' :RUNLQJ 3DSHU RQ ,QWHUQDWLRQDO
,QYHVWPHQW� 1R ����� �� ������ DYDLODEOH DW KWWS��� ZZZ�RHFG�RUJ� FKLQD� :3�
����B ��SGI �H[SODLQLQJ WKDW IRUXP VKRSSLQJ LV ´WKH SURFHVV WKURXJKRXW ZKLFK
RQH RI WKH SDUWLHV WR D GLVSXWH DWWHPSWV WR EULQJ D FODLP EHIRUH WKH IRUXP
PRVW DGYDQWDJHRXV WR KLP RU KHU�µ��
���� 5LFKDUG /HXQJ� $UELWUDWLRQ DQG )RUXP 6KRSSLQJ LQ WKH 6HDW�
�����620��(&�:.63����� �)HE� ��� ������ KWWS���PGGE�DSHF�RUJ�'RFXPHQWV�
�����(&�:.63����BHFBZNVS�B����SGI� /HXQJ H[SODLQV IRUXP VKRSSLQJ DV�
´REWDLQ>LQJ@ D KRPH DGYDQWDJH� RU DW OHDVW WKH SHUFHSWLRQ RI VXFK DQ DG�
YDQWDJH� LQVRIDU DV D SDUWLFXODU VHDW �DQG LWV QDWLRQDO ODZ RQ DUELWUDWLRQ� ZLOO
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LQWHUQDWLRQDO DUELWUDWLRQ���� ,Q FRPPHUFLDO DUELWUDWLRQ FDVHV
ZKHUH IRUXP VKRSSLQJ WDNHV SODFH GXH WR WKH MXULVGLFWLRQDO
RYHUODS RI GLIIHUHQW WULEXQDOV���� LW LV SRVVLEOH WKDW LQ LQYHVW�
PHQW DUELWUDWLRQ FDVHV� D WULEXQDO WKDW RUGLQDULO\ ZRXOG QRW
KDYH MXULVGLFWLRQ RYHU WKH GLVSXWH PD\ LPSRUW LW XVLQJ DQ 0)1
FODXVH LQ WKH EDVLF %,7� )RU H[DPSOH� DQ LQYHVWRU PD\ XVH WKH
0)1 FODXVH LQ WKH EDVLF %,7 WR ERUURZ D FRPSOHWHO\ GLIIHUHQW
GLVSXWH VHWWOHPHQW IRUXP WR UHVROYH WKH GLVSXWH FRQWDLQHG LQ
WKH WKLUG�SDUW\ %,7� ,Q WKLV VLWXDWLRQ� QRW RQO\ LV WKH SULQFLSOH
RI SDUW\ DXWRQRP\ JUHDWO\ XQGHUPLQHG� EXW LW DOVR HQFRXUDJHV
WKH ZRUVW IRUP RI IRUXP VKRSSLQJ FDVHV WR ,6'6 FODLPV�

%� 7UHDW\ 6KRSSLQJ
7UHDW\ VKRSSLQJ� DV H[SODLQHG E\ -RUXQ %DXPJDUWQHU� LV D

SUDFWLFH E\ LQYHVWRUV WR DFFHVV PRUH IDYRUDEOH SURFHGXUDO RU
VXEVWDQWLYH SURYLVLRQV DLPHG DW LQYRNLQJ� FUHDWLQJ� RU FKDQJLQJ
QDWLRQDOLW\ WKURXJK VWUXFWXULQJ RU UHVWUXFWXULQJ���� 7KHUH DUH
YDULRXV SROLF\ FRQFHUQV UHODWHG WR WUHDW\ VKRSSLQJ� LQFOXGLQJ�
LQWHU DOLD� UHFLSURFLW\���� OHJLWLPDF\ FRQFHUQV���� VXVWDLQDEOH GH�
YHORSPHQW���� WKH WKUHDW RI UHJXODWRU\ FKLOO���� DQG ODFN RI D OHY�
HO SOD\LQJ ILHOG���� 7KHVH SROLF\ FRQFHUQV UHODWHG WR WUHDW\ VKRS�

JLYH ULVH WR WKH VHOHFWLRQ RU DSSRLQWPHQW RI DUELWUDWRUV ZLWK D FRUUHVSRQGLQJ
QDWLRQDOLW\ RU EDFNJURXQG�µ ,G� �HPSKDVLV DGGHG��
���� 6HH JHQHUDOO\ -RRVW 3DXZHO\Q 	 /XL] (GXDUGR 6DOOHV� )RUXP 6KRSSLQJ
EHIRUH ,QWHUQDWLRQDO 7ULEXQDOV� �5HDO� &RQFHUQV� �,P�3RVVLEOH 6ROXWLRQV� ��
&251(// ,17·/ /� -� �� �������
���� ,G� DW ���
���� -2581 %$80*$571(5� 75($7< 6+233,1* ,1 ,17(51$7,21$/ ,19(670(17
/$: �� �������
���� ,G� DW ���
���� ,G� DW ���
���� ,G� DW ��� IRU PRUH OLWHUDWXUH RQ VXVWDLQDEOH GHYHORSPHQW� VHH *52
+$5/(0 %581'7/$1'� 285 &20021 )8785(� 7+( 5(3257 2) 7+( :25/'
&200,66,21 21 (19,5210(17 $1' '(9(/230(17 ������� KWWSV���
VXVWDLQDEOHGHYHORSPHQW�XQ�RUJ�FRQWHQW�GRFXPHQWV�����RXU�FRPPRQ�
IXWXUH�SGI�� 0DUNXV *HKULQJ 	 $QGUHZ 1HZFRPEH� ,QWURGXFWLRQ WR 6XVWDLQD�
EOH 'HYHORSPHQW LQ :RUOG ,QYHVWPHQW /DZ� LQ 6867$,1$%/( '(9(/230(17 ,1
:25/' ,19(670(17 /$: �²� �0DULH�&ODLUH &RUGRQLHU 6HJJHU HW DO� HGV��
������
���� %$80*$571(5� VXSUD QRWH ���� DW ���
���� ,G� DW ��� VHH JHQHUDOO\� &KULVWRSK 6FKUHXHU� &DOYR·V *UDQGFKLOGUHQ�
7KH 5HWXUQ RI /RFDO 5HPHGLHV LQ ,QYHVWPHQW $UELWUDWLRQ� LQ 7+( /$: 	
35$&7,&( 2) ,17(51$7,21$/ &28576 $1' 75,%81$/6 �²�� ������� :HQKXD
6KDQ� )URP ´1RUWK�6RXWK 'LYLGHµ WR ´3ULYDWH�3XEOLF 'HEDWHµ� 5HYLYDO RI WKH
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SLQJ GLVUXSW WKH EDODQFH RI %,7V DQG WKH UHODWLRQVKLS EHWZHHQ
VWDWHV� &RQFHUQV DERXW GLVUXSWLYH WUHDW\ VKRSSLQJ KDYH DOVR
EHHQ H[SUHVVHG E\ WKH WULEXQDOV LQ 0DIIH]LQL DQG 6DOLQL����
,W LV FRQWHQGHG WKDW WKH EURDG DSSOLFDWLRQ RI 0)1 SURYLVLRQV

WR LPSRUW FODXVHV IURP WKLUG�SDUW\ %,7V OHDGV WR WUHDW\ VKRS�
SLQJ� 7KLV DVVHVVPHQW FDQ EH GHPRQVWUDWHG E\ HVWDEOLVKLQJ WKH
UHODWLRQVKLS EHWZHHQ DFWXDO PHDVXUHV WDNHQ E\ WKH KRVW VWDWH
DQG WKH SURYLVLRQ WKDW LV UHTXHVWHG WR EH ERUURZHG IURP WKH
WKLUG�SDUW\ %,7� 7KH WDEOH EHORZ H[SODLQV WKLV UHODWLRQVKLS LO�
OXVWUDWHG E\ VRPH FDVHV�

&DOYR 'RFWULQH DQG WKH &KDQJLQJ /DQGVFDSH RI ,QWHUQDWLRQDO ,QYHVWPHQW
/DZ� �� 1257+:(67� -� ,17·/ /� 	 %86� ��� �������
���� 0DIIH]LQL Y� 6SDLQ� 'HFLVLRQ RI WKH 7ULEXQDO RQ 2EMHFWLRQV WR -XULVGLF�
WLRQ� � ��� 6DOLQL &RVWUXWWRUL 6�S�$� Y� +DVKHPLWH .LQJGRP RI -RUGDQ� ,&6,'
&DVH 1R� $5%������� 'HFLVLRQ RQ -XULVGLFWLRQ� �� ���²�� �1RY� ��� ������
KWWSV���ZZZ�LWDODZ�FRP�VLWHV�GHIDXOW�ILOHV�FDVH�GRFXPHQWV�LWD�����SGI�
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7DEOH �� 5HODWLRQVKLS EHWZHHQ $FWXDO 0HDVXUHV DQG
3URYLVLRQV 6RXJKW IRU %RUURZLQJ

&DVH
$FWXDO

0HDVXUH
%DVLF %,7

3URYLVLRQ

UHTXHVWHG WR EH

ERUURZHG

1DWXUH RI

LPSRUWHG

SURYLVLRQ

7KLUG�

SDUW\ %,7

*DUDQWL
.R]D
Y�
7XUNPHQL�
VWDQ���

&RQWUDFWXDO
EUHDFK

8.�
7XUNPHQL�
VWDQ %,7

&RQVHQW WR
,&6,'
DUELWUDWLRQ
�'LVSXWH
6HWWOHPHQW
&ODXVH�

([WHQGLQJ
MXULVGLFWLRQ

6ZLW]HU�
ODQG�
7XUNPHQL�
VWDQ %,7

0DIIH]LQL
Y�
6SDLQ���

)ODZHG DGYLFH
IURP SXEOLF�
SULYDWH HQWLW\
�62',*$� WR
LQYHVWRU·V
FRPSDQ\
�($06$�

$UJHQWLQD�
6SDLQ %,7

6KRUWHU ZDLWLQJ
SHULRG IRU
DUELWUDWLRQ

5HOD[LQJ
DGPLVVLELO�
LW\

&KLOH�6SDLQ
%,7

07'
Y�
&KLOH���

)DLOXUH RI WKH
JRYHUQPHQW
WR UH]RQH
DJULFXOWXUDO
ODQG LQWR
UHVLGHQWLDO
DQG
FRPPHUFLDO
ODQG

0DOD\VLD�
&KLOH %,7

)(7 $EVHQFH RI
)(7 LQ
%DVLF %,7

&KLOH�
'HQPDUN
%,7 DQG
&KLOH�
&URDWLD
%,7

$QVXQJ
+RXVLQJ
Y�
&KLQD���

)DLOXUH RI WKH
JRYHUQPHQW WR
IXOILOO LWV
DVVXUDQFHV WR
WKH LQYHVWRU

&KLQD�
.RUHD %,7

1R WHPSRUDO
OLPLWDWLRQ IRU DQ
LQYHVWRU WR LQLWL�
DWH DQ DUELWUD�
WLRQ

5HOD[DWLRQ
RI
WLPH�EDUUHG
FODLPV

5HIHUHQFH
WR ´PRVW
&KLQHVH
%,7Vµ

6RXUFH� $XWKRU

$V WKH WDEOH VKRZV� WKHUH LV LQ IDFW QR UHODWLRQVKLS EHWZHHQ
DFWXDO PHDVXUHV DQG WKH SURYLVLRQV UHTXHVWHG WR EH ERUURZHG

���� *DUDQWL .R]D Y� 7XUNPHQLVWDQ� 'HFLVLRQ RQ WKH 2EMHFWLRQ WR -XULVGLF�
WLRQ IRU /DFN RI &RQVHQW�
���� 0DIIH]LQL Y� 6SDLQ� 'HFLVLRQ RI WKH 7ULEXQDO RQ 2EMHFWLRQV WR -XULVGLF�
WLRQ�
���� 07' Y� &KLOH�
���� $QVXQJ +RXVLQJ Y� &KLQD�
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E\ WKH LQYHVWRU� $V VXFFLQFWO\ SXW E\ 3HUH]�$]QDU� WULEXQDOV GR
QRW LQTXLUH ZKHWKHU WKHUH LV D SULPD IDFLH EUHDFK RI DQ 0)1
SURYLVLRQ� UDWKHU WKH\ LQTXLUH ZKHWKHU LPSRUWHG SURYLVLRQV
KDYH EHHQ YLRODWHG���� 7KLV PHDQV WKH LQYHVWRU LV IUHH WR FKRRVH
DQ\ SURYLVLRQ LQ DQ\ RI WKH WKLUG�SDUW\ %,7V VLJQHG E\ WKH KRVW
VWDWH WKDW LV PRVW DGYDQWDJHRXV WR LW� LQGHSHQGHQW RI WKH DFWXDO
PHDVXUHV WDNHQ E\ WKH KRVW VWDWH� :LWKRXW D GRXEW� WKLV LV WUHD�
W\�VKRSSLQJ�
)XUWKHU� LQ WKH DEVHQFH RI D UHODWLRQVKLS EHWZHHQ WKH DFWXDO

PHDVXUHV DQG WKH LPSRUWHG SURYLVLRQV� ZKDW LV WKH GHFLGLQJ
IDFWRU WKDW DOORZV IRU D WKLUG�SDUW\ %,7 SURYLVLRQ WR SURWHFW WKH
LQWHUHVW RI DQ DJJULHYHG LQYHVWRU LQ D SDUWLFXODU GLVSXWH" $UH
WKHUH DQ\ JXLGHOLQHV IRU WKLV DQDO\VLV" 2U GRHV WKH DVVHVVPHQW
GHSHQG HQWLUHO\ RQ WKH ZLOO RI WKH LQYHVWRU" )RU H[DPSOH� LI DQ
LQYHVWRU LV XVLQJ DQ 0)1 SURYLVLRQ LQ DQ ,6'6 FDVH DJDLQVW
,QGLD� ZKDW IDFWRUV DUH UHOHYDQW WR GHFLGH ZKLFK RI WKH %,7V
VLJQHG E\ ,QGLD WKH LQYHVWRU ZLOO XVH LQ LWV GLVSXWH"
7R GHWHUPLQH ZKHWKHU GLVFULPDWLRQ KDV RFFXUUHG� WKH ILUVW

VWHS LV WR LGHQWLI\ WKH UHOHYDQW FRPSDUDWRU� DQG WKH VHFRQG VWHS
LV WR LGHQWLI\ WKH IDYRUDEOH PHDVXUH SURYLGHG WR WKH UHOHYDQW
FRPSDUDWRU���� ,Q WKH XQLTXH SUDFWLFH RI ERUURZLQJ� KRZHYHU�
WKH ILUVW VWHS LV WR GHFLGH ZKLFK PHDVXUH DQ DJJULHYHG LQYHVWRU
ZDQWV WR ERUURZ IURP DQ\ RI WKH %,7V VLJQHG E\ WKH KRVW VWDWH�
7KHQ� WKH VHFRQG VWHS LV WR DVVHUW WKDW WKHUH LV D FKDQFH WKDW DQ
LPDJLQDU\ UHOHYDQW FRPSDUDWRU �HYHQ LI WKH\ PD\ QRW H[LVW LQ
UHDOLW\� WDNHV DGYDQWDJH RI WKH IDYRUDEOH SURYLVLRQ WKDW LV EHLQJ
ERUURZHG� ,I ERWK HOHPHQWV DUH VDWLVILHG� WKHUH LV GLVFULPLQDWLRQ
E\ WKH KRVW VWDWH� ,Q VXP� LW VLPSO\ GHSHQGV RQ WKH LQYHVWRU WR
FKRRVH WKH %,7 SURYLVLRQ WKDW LV PRVW DGYDQWDJHRXV WR WKHP�

&� )UHH�ULGHUV LQ WKH %,7 5HJLPH"
:KHQ WZR FRXQWULHV DJUHH WR D ELODWHUDO WUHDW\� D WKLUG VWDWH

WKDW EHQHILWV IURP WKH WUHDW\ ZLWKRXW EHLQJ LQYROYHG LQ WKH QH�
JRWLDWLRQ LV D IUHH�ULGHU���� ,Q RWKHU ZRUGV� DQ LQYHVWRU �RU WKHLU
KRPH FRXQWU\� ZKR LV QRW LQYROYHG LQ WKH SURFHVV RI WKLUG�SDUW\
%,7 QHJRWLDWLRQV EXW UHDSV WKH EHQHILWV RU ULJKWV IURP WKH

���� 3HUH]�$]QDU� VXSUD QRWH �� DW ����
���� 836 Y� &DQDGD�
���� :LVDUXW 6XZDQSUDVHUW� 7KH 5ROH RI WKH 0RVW )DYRUHG 1DWLRQ 3ULQFLSOH
RI WKH *$77�:72 LQ WKH 1HZ 7UDGH 0RGHO� �� �� ������ �XQSXEOLVKHG� 9DQ�
GHUELOW 8��� DYDLODEOH DW KWWSV���VVUQ�FRP�DEVWUDFW ��������
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WKLUG�SDUW\ %,7� EHFRPHV D IUHH�ULGHU� (YHQ LQ D PXOWLODWHUDO
IUDPHZRUN OLNH WKH *$77� WKH SUREOHP RI IUHH�ULGHUV VXEVLVWHG
XQWLO WKH 8UXJXD\ 5RXQG���� 7KH 8UXJXD\ 5RXQG WRRN VSHFLDO
VWHSV WR GHDO ZLWK WKLV SUREOHP� OLNH WKH LPSOHPHQWDWLRQ RI D
VLQJOH SDFNDJH GHDO� DQG WKH UHTXLUHPHQW WKDW DOO SDUWLHV PXVW
DFFHSW DOO SDUWV RI WKH 8UXJXD\ 5RXQG����
7KH SUREOHP RI IUHH�ULGHUV HQWDLOV WZR LQFHQWLYH SUREOHPV����

ILUVW� LW LV SRVVLEOH WKDW FRXQWULHV VLPSO\ VWRS HQWHULQJ LQWR WUHD�
WLHV DQG LQVWHDG HQMR\ EHQHILWV DV D IUHH�ULGHU���� DQG� VHFRQG�
FRXQWULHV WKDW HQWHU LQWR QHJRWLDWLRQV PD\ UHDFK DQ LQHIILFLHQW
DJUHHPHQW EHFDXVH WKH\ PD\ QRW LQWHUQDOL]H EHQHILWV RI WKHLU
OLEHUDOL]DWLRQ���� 7KH FRQVHTXHQFHV RI DOORZLQJ IUHH�ULGHUV WR
SDUWLFLSDWH LQ WKH LQYHVWPHQW UHJLPH WKURXJK DQ DUELWUDO GHFL�
VLRQ��� DUH HYLGHQW E\ WKH IDFW WKDW ,QGLD KDV UHPRYHG WKH 0)1
SURYLVLRQ IURP LWV QHZ PRGHO %,7���� 0XOWLODWHUDO IUDPHZRUNV
OLNH WKH *$77 DQG WKH :72 KDYH XQGHUWDNHQ VWHSV WR WDFNOH
WKH SUREOHP RI IUHH�ULGHUV� ,Q WKH LQYHVWPHQW ODZ UHJLPH� KRZ�
HYHU� IUHH�ULGHUV DUH SURPRWHG IRU FUHDWLQJ D �SVHXGR� PXOWLODW�
HUDO IUDPHZRUN XVLQJ 0)1 SURYLVLRQV� $UJXDEO\� WKH XVH RI
0)1 SURYLVLRQV WR ERUURZ FODXVHV IURP WKLUG�SDUW\ %,7V SUR�
PRWHV IUHH�ULGHUVKLS� 7KLV LV FHUWDLQO\ QRW LQ WKH LQWHUHVW RI WKH
%,7 UHJLPH� DV LW GLVLQFHQWLYL]HV VWDWHV WR QHJRWLDWH HIILFLHQW
%,7V�

9� (;$03/(6 2) 5(&(17 67$7( %(+$9,25� /(; /(*(
)(5(1'$"
,W LV LPSRUWDQW WR XQGHUVWDQG KRZ VWDWHV KDYH UHDFWHG WR WKH

XVH RI 0)1 SURYLVLRQV IRU ERUURZLQJ FODXVHV IURP WKLUG�SDUW\
%,7V� ,W LV REYLRXV WKDW D VWDWH·V UHDFWLRQ WR WKLV SUDFWLFH GH�

���� -2+1 +� -$&.621� 7+( :25/' 75$',1* 6<67(0� /$: $1' 32/,&< 2)
,17(51$7,21$/ (&2120,& 5(/$7,216 ��� �������
���� ,G�� H[FHSW DQQH[ ,9�SOXULODWHUDO DJUHHPHQWV�
���� 5RGQH\ '� /XGHPD 	 $QQD 0DULD 0D\GD� 'R FRXQWULHV IUHH ULGH RQ
0)1"� �� -� ,17·/ (&21� ���� ��� �������
���� ,G�� VHH -DFRE 9LQHU� 7KH 0RVW )DYRUHG 1DWLRQ &ODXVH LQ $PHULFDQ
&RPPHUFLDO 7UHDWLHV� �� -� 32/� (&21� ���� ��� ������� VHH JHQHUDOO\ +DUU\ *�
-RKQVRQ� $Q (FRQRPLF 7KHRU\ RI 3URWHFWLRQLVP� 7DULII %DUJDLQLQJ DQG WKH
)RUPDWLRQ RI &XVWRPV 8QLRQV� �� -� 32/� (&21� ���� ���²�� ������� 5REHUW
3DKUH� 0RVW�)DYRXUHG 1DWLRQV &ODXVHV DQG &OXVWHUHG 1HJRWLDWLRQV� �� ,17·/�
25*� ���� ���²�� �������
���� 6HH /XGHPD 	 0D\GD� VXSUD QRWH ����
���� :KLWH ,QGXVWULHV Y� ,QGLD�
���� 1HZ ,QGLDQ 0RGHO %,7� VXSUD QRWH ����
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SHQGV RQ WKH UROH LW SOD\HG� 7KH EHKDYLRU RI WKH VWDWH DV WKH UH�
VSRQGHQW LQ DQ ,6'6 FDVH ZLOO EH GLIIHUHQW WKDQ ZKHQ WKH VWDWH
KDV D YHVWHG LQWHUHVW LQ D EURDG LQWHUSUHWDWLRQ RI DQ 0)1 SUR�
YLVLRQ� ,Q WKLV FRQWH[W� D UHVWULFWLYH LQWHUSUHWDWLRQ JHQHUDOO\
IDYRUV FDSLWDO�LPSRUWLQJ FRXQWULHV� DQG DQ H[SDQVLYH LQWHUSUH�
WDWLRQ JHQHUDOO\ IDYRUV FDSLWDO�H[SRUWLQJ FRXQWULHV���� 7KXV�
VWDWHPHQWV VXSSRUWLQJ WKH FRQYHQWLRQDO XVH RI 0)1 SURYLVLRQV
PDGH E\ FDSLWDO�H[SRUWLQJ FRXQWULHV³OLNH $XVWULD���� $XVWUDO�
LD���� ,WDO\���� DV ZHOO DV D IHZ GHYHORSLQJ FRXQWULHV LQ WKH *HQ�
HUDO $VVHPEO\³VKRXOG QRW EH WDNHQ DV DQ HQGRUVHPHQW RI ERU�
URZLQJ 0)1 SURYLVLRQV E\ DOO FRXQWULHV����
6FKRODUO\ OLWHUDWXUH VKRZV WKDW FDSLWDO�H[SRUWLQJ FRXQWULHV GR

QRW KHVLWDWH WR DGRSW WKH UHVWULFWLYH DSSURDFK IRU 0)1 LQWHU�
SUHWDWLRQ ZKHQ WKH\ EHFRPH WKH UHVSRQGHQWV LQ ,6'6 FDVHV����
,W LV GLIILFXOW� WKHUHIRUH� WR DVFHUWDLQ WKH LQWHQGHG XVH RI 0)1
SURYLVLRQV E\ FDSLWDO�H[SRUWLQJ FRXQWULHV EHFDXVH WKH\ FKDQJH
WKHLU VWDQFH RQ 0)1 SURYLVLRQV LQ %,7V EDVHG RQ FRQYHQLHQFH�
'HYHORSLQJ FRXQWULHV KDYH VXIIHUHG GXH WR VXFK H[SDQVLYH LQ�
WHUSUHWDWLRQV RI 0)1 SURYLVLRQV� IRU H[DPSOH� ,QGLD �:KLWH ,Q�
GXVWULHV����� 3DNLVWDQ �%D\DQGLU����� $UJHQWLQD �6LHPHQV���� *DV
1DWXUDO���� &DPX]]L���� 6XH]���� DQG 1DWLRQDO *ULG����� 7XUN�
PHQLVWDQ �*DUDQWL .R]D����� &KLOH �07'����� DQG PRUH� ,Q WKLV

���� 9HVHO� VXSUD QRWH �� DW ����
���� 8�1� *$25� ��WK 6HVV�� ��WK PWJ� � ���� 81 'RF� $�&������65��� �1RY�
�� ������
���� 8�1� *$25� ��WK 6HVV�� ��WK PWJ� � ��� 81 'RF� $�&������65��� �1RY� ��
������
���� 8�1� *$25� ��WK 6HVV�� ��WK PWJ� � ��� 81 'RF� $�&������65���� �1RY�
�� ������
���� 6HH� FRQWUD� 3DSDULQVNLV� VXSUD QRWH ��
���� 9HVHO� VXSUD QRWH �� DW ����
���� :KLWH ,QGXVWULHV Y� ,QGLD�
���� %D\LQGLU Y� 3DNLVWDQ�
���� 6LHPHQV Y� $UJHQWLQD�
���� *DV 1DWXUDO Y� $UJHQWLQD�
���� &DPX]]L ,QWHUQDWLRQDO 6�$� Y� 7KH $UJHQWLQH 5HSXEOLF� ,&6,' &DVH 1R�
$5%������ 'HFLVLRQ RQ 2EMHFWLRQ WR -XULVGLFWLRQ �0D\ ��� ������
KWWSV���ZZZ�LWDODZ�FRP�VLWHV�GHIDXOW�ILOHV�FDVH�GRFXPHQWV�LWD�����SGI�
���� 6XH] Y� $UJHQWLQD�
���� 1DWLRQDO *ULG Y� $UJHQWLQD�
���� *DUDQWL .R]D Y� 7XUNPHQLVWDQ� 'HFLVLRQ RQ WKH 2EMHFWLRQ WR -XULVGLF�
WLRQ IRU /DFN RI &RQVHQW�
���� 07' Y� &KLOH�
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UHVSHFW� 9HQH]XHOD���� &XED���� DQG ,QGLD��� KDYH DOUHDG\ H[�
SUHVVHG WKHLU FRQFHUQV DERXW ERUURZLQJ 0)1 SURYLVLRQV���� ,W LV
DOVR VXUSULVLQJ WKDW GHVSLWH FRQWHVWLQJ WKH ERUURZLQJ RI 0)1
SURYLVLRQV IURP WKLUG�SDUW\ %,7V LQ ,6'6 FDVHV���� PDQ\ VWDWHV
KDYH QRW FKDOOHQJHG WKLV SUDFWLFH LQ DQ\ RWKHU LQWHUQDWLRQDO IR�
UXP� $W WKH VDPH WLPH� WKHUH DUH DOVR H[DPSOHV RI VWDWHV WKDW
KDYH UHDFWHG YHU\ VWURQJO\ WR WKLV SUDFWLFH���� 7KH IROORZLQJ VHF�
WLRQ XQGHUWDNHV DQ DVVHVVPHQW RI D IHZ ZD\V WKDW VWDWHV KDYH
UHDFWHG LQ UHFHQW \HDUV�

$� 7KH ,QGLDQ 0RGHO %,7
7KH \HDU ���� EURXJKW DQ LPSRUWDQW FKDQJH WR ,QGLD·V %,7

DSSURDFK� DV LW FDPH XS ZLWK LWV QHZ� YHU\ GHWDLOHG PRGHO
%,7���� &HUWDLQO\� VLQFH LW ZDV GUDIWHG LQ WKH DIWHUPDWK RI :KLWH
,QGXVWULHV���� LW KDG WR EH XQLTXH LQ IRUP DQG VXEVWDQFH���� 7KH
0)1 SURYLVLRQ ZDV QRW LQFOXGHG LQ WKH QHZ ,QGLDQ PRGHO %,7�
$V VXFK� LW GUHZ WKH DWWHQWLRQ RI VFKRODUV IURP DOO RYHU WKH
ZRUOG���� :LWK UHJDUG WR WKH 0)1 SURYLVLRQ� ,QGLD KDG H[�
SUHVVHG LWV FRQFHUQ DW WKH :RUOG ,QYHVWPHQW )RUXP RI ����

���� 8�1� *$25� ��WK 6HVV�� ��WK PWJ� � ��� 81 'RF� $�&������65��� �1RY� ��
������
���� 8�1� *$25� ��WK 6HVV�� ��WK PWJ� � ��� 81 'RF� $�&������65��� �1RY� ��
������
���� 6L[WK &RPPLWWHH� 6XPPDU\ 5HFRUG RI WKH ��WK 0HHWLQJ� 81 'RF�
$�&������65���� � �� �1RY� �� ������ 8�1� *$25� ��WK 6HVV�� ��WK PWJ� � ���
81 'RF� $�&������65��� �1RY� �� ������
���� 3DSDULQVNLV� VXSUD QRWH �� DW ��²��
���� )RU H[DPSOH� 6SDLQ LQ 0DIIH]LQL Y� 6SDLQ� 'HFLVLRQ RI WKH 7ULEXQDO RQ
2EMHFWLRQV WR -XULVGLFWLRQ�
���� )RU H[DPSOH� ,QGLD WKURXJK LWV 1HZ ,QGLDQ 0RGHO %,7� VXSUD QRWH ����
���� ,G�
���� :KLWH ,QGXVWULHV Y� ,QGLD�
���� 6RPH H[DPSOHV RI LWV XQLTXH IHDWXUHV LQFOXGH WKH DEVHQFH RI SURYLVLRQV
UHODWHG WR 0)1 DQG LQGLUHFW H[SURSULDWLRQ�
���� 3UDEKDVK 5DQMDQ 	 3XVKNDU $QDQG� 7KH ���� 0RGHO ,QGLDQ %LODWHUDO
,QYHVWPHQW 7UHDW\� $ &ULWLFDO 'HFRQVWUXFWLRQ� �� 1:� -� ,17·/ /� 	 %86� �� �²
�� ������� *UDQW +DQHVVLDQ 	 .DELU 'XJJDO� 7KH )LQDO ���� ,QGLDQ 0RGHO
%,7� ,V 7KLV WKH &KDQJH WKH :RUOG :LVKHV WR 6HH� �� ,&6,' 5(9� )25(,*1 ,19�
/� -� ���� ���²�� ������� $QLUXGGKD 5DMSXW� ,QGLD·V 6KLIWLQJ 7UHDW\ 3UDFWLFH�
$ &RPSDUDWLYH $QDO\VLV RI WKH ���� DQG ���� 0RGHO %,7V� � -,1'$/ */2%� /�
5(9� ���� ���²�� ������� $PRNXUD .DZKDUX 	 /XNH 5 1RWWDJH� 0RGHOV IRU
,QYHVWPHQW 7UHDWLHV LQ WKH $VLDQ 5HJLRQ� $Q 8QGHUYLHZ� �� $5,=� -� ,17·/ 	
&203� /� ��� ������� $MD\ .� 6KDUPD� $ *RRG 2IIHQFH ,V 1RW $OZD\V WKH %HVW
'HIHQFH� &ULWLTXLQJ WKH 6WDQGDUGV RI 3URWHFWLRQ XQGHU WKH ���� ,QGLDQ 0RGHO
%,7� �� %86� /� 5(9� ��� �������



����@ 7KH 6FRSH RI 0)1 3URYLVLRQV LQ %,7V ���

WKDW 0)1 SURYLVLRQV KDYH EHHQ LQWHUSUHWHG LQ D PDQQHU WR LQ�
FOXGH ULJKWV EH\RQG ZKDW LV JUDQWHG E\ WKH WUHDW\���� ,QGLD·V
DERYHPHQWLRQHG DSSURDFK WR 0)1 SURYLVLRQV FDQ EH DWWULEXWHG
WR WKH LQWHUSUHWDWLRQ RI WKH 0)1 FODXVH LQ :KLWH ,QGXVWULHV����
6FKRODUV KDYH FULWLFL]HG WKH DSSURDFK RI UHPRYLQJ WKH 0)1

SURYLVLRQ LQ WKH QHZ PRGHO %,7 E\ VWDWLQJ WKDW WKLV SUDFWLFH
PD\ OHDG WR GLVFULPLQDWRU\ WUHDWPHQW DQG WKDW LW WLOWV WKH EDO�
DQFH RI %,7V LQ IDYRU RI WKH KRVW VWDWH���� ,W LV FRUUHFW WKDW WKH
0)1 FODXVH SURWHFWV LQYHVWRUV DJDLQVW GLVFULPLQDWRU\ WUHDW�
PHQW E\ WKH KRVW VWDWHV���� KRZHYHU� VFKRODUV ZKR ODPHQWHG
WKDW WKH ,QGLDQ JRYHUQPHQW UHPRYHG WKH 0)1 SURYLVLRQ IURP
WKH QHZ PRGHO %,7��� KDYH IDLOHG WR LQTXLUH DV WR ZKHWKHU WKH
VWDWH·V EHKDYLRU KDV DQ\ OHJLWLPDF\� RU ZKDW WKH XQGHUO\LQJ
UHDVRQV ZHUH EHKLQG VXFK VWURQJ UHDFWLRQV� 6WDWHV� DV WKH SUL�
PDU\ ODZPDNHUV LQ LQWHUQDWLRQDO ODZ� DUH H[SHFWHG WR UHDFW
VWURQJO\ ZKHQ WUHDW\ SURYLVLRQV DUH LQWHUSUHWHG LQ D PDQQHU
WKDW ZDV QRW RULJLQDOO\ LQWHQGHG E\ WKH VWDWHV����

%� 7KH 'UDIW 1HWKHUODQGV 0RGHO %,7 DQG $XVWUDOLD�,QGRQHVLD
&(3$
7KH DQDO\VLV EHORZ ZLOO VKRZ WKDW VWDWHV KDYH VWDUWHG WR GUDIW

WKHLU QHZ LQYHVWPHQW DJUHHPHQWV ZLWK FDXWLRQ� ,Q SDUWLFXODU�
WKH ODQJXDJH RI WKH 0)1 FODXVH KDV EHHQ GUDIWHG WR HQVXUH
WKDW LWV DSSOLFDWLRQ LV UHVWULFWHG WR LQWHUQDO PHDVXUHV RQO\�
7KHVH FDUHIXOO\ GUDIWHG 0)1 SURYLVLRQV DUH H[DPSOHV RI WKH
LQFOLQDWLRQ RI VWDWHV WRZDUGV D UHVWULFWHG LQWHUSUHWDWLRQ RI 0)1
SURYLVLRQV� )RU H[DPSOH� $UWLFOH � ��� RI 1HWKHUODQGV 'UDIW
0RGHO %,7 SURYLGHV WKDW

���� 5DQMDQ 	 $QDQG� VXSUD QRWH ���� DW ���
���� ,G�
���� ,G� DW ��²���
���� 6FKLOO� 0XOLWLODWHUDOL]LQJ ,QYHVWPHQW 7UHDWLHV WKURXJK 0RVW�)DYRUHG�
1DWLRQ &ODXVHV� VXSUD QRWH �� DW ����
���� 6KDUPD� VXSUD QRWH ���� 5DQMDQ 	 $QDQG� VXSUD QRWH ���� +DQHVVLDQ
	 'XJJDO� VXSUD QRWH ����
���� 7KHUH LV D WHQGHQF\ DPRQJ LQYHVWPHQW WULEXQDOV WR LJQRUH WKH UXOHV RI
JHQHUDO LQWHUQDWLRQDO ODZ ZKLOH LQWHUSUHWLQJ SURYLVLRQV LQ %,7V� )RU PRUH
DERXW WKLV� VHH 685<$ 68%(',� ,17(51$7,21$/ ,19(670(17 /$:� 5(&21&,/,1*
32/,&< $1' 35,1&,3/( �²� ������� 1LFROHWWH %XWOHU 	 6XU\D 6XEHGL� 7KH )X�
WXUH RI ,QWHUQDWLRQDO ,QYHVWPHQW 5HJXODWLRQ� 7RZDUGV D :RUOG ,QYHVWPHQW
2UJDQLVDWLRQ"� �� 1(7+� ,17·/� /� 5(9� ��� �� �������
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(DFK &RQWUDFWLQJ 3DUW\ VKDOO DFFRUG WR DQ LQYHVWRU RI
WKH RWKHU &RQWUDFWLQJ 3DUW\ DQG�RU WR DQ LQYHVWPHQW RI
DQ LQYHVWRU RI WKH RWKHU &RQWUDFWLQJ 3DUW\� WUHDWPHQW QR
OHVV IDYRUDEOH WKDQ WKH WUHDWPHQW LW DFFRUGV LQ OLNH VLWX�
DWLRQV� WR LQYHVWRUV RI D WKLUG FRXQWU\ DQG WR WKHLU LQ�
YHVWPHQWV ZLWK UHVSHFW WR WKH FRQGXFW� RSHUDWLRQ� PDQ�
DJHPHQW� PDLQWHQDQFH� XVH� HQMR\PHQW DQG VDOH RU GLV�
SRVDO RI WKHLU LQYHVWPHQWV LQ LWV WHUULWRU\����

6LPLODUO\� $UWLFOH ���� RI $XVWUDOLD�,QGRQHVLD &RPSUHKHQVLYH
(FRQRPLF 3DUWQHUVKLS $JUHHPHQW �&(3$� SURYLGHV�

�� (DFK 3DUW\ VKDOO DFFRUG WR LQYHVWRUV RI WKH RWKHU
3DUW\ WUHDWPHQW QR OHVV IDYRXUDEOH WKDQ LW DFFRUGV� LQ
OLNH FLUFXPVWDQFHV� WR LQYHVWRUV DQG WKHLU LQYHVWPHQWV RI
DQ\ QRQ�3DUW\ ZLWK UHVSHFW WR WKH HVWDEOLVKPHQW� DFTXL�
VLWLRQ� H[SDQVLRQ� PDQDJHPHQW� FRQGXFW� RSHUDWLRQ DQG
VDOH RU RWKHU GLVSRVLWLRQ RI LQYHVWPHQWV LQ LWV WHUULWRU\�
�� (DFK 3DUW\ VKDOO DFFRUG WR FRYHUHG LQYHVWPHQWV
WUHDWPHQW QR OHVV IDYRXUDEOH WKDQ LW DFFRUGV� LQ OLNH FLU�
FXPVWDQFHV� WR LQYHVWPHQWV LQ LWV WHUULWRU\ RI LQYHVWRUV
RI DQ\ QRQ�3DUW\ ZLWK UHVSHFW WR WKH HVWDEOLVKPHQW� DF�
TXLVLWLRQ� H[SDQVLRQ� PDQDJHPHQW� FRQGXFW� RSHUDWLRQ
DQG VDOH RU RWKHU GLVSRVLWLRQ RI LQYHVWPHQWV�
�� )RU JUHDWHU FHUWDLQW\� WKH WUHDWPHQW UHIHUUHG WR LQ
WKLV $UWLFOH VKDOO QRW HQFRPSDVV LQWHUQDWLRQDO GLVSXWH
UHVROXWLRQ SURFHGXUHV RU PHFKDQLVPV� VXFK DV WKRVH LQ�
FOXGHG LQ 6HFWLRQ % �,QYHVWRU�6WDWH 'LVSXWH 6HWWOH�
PHQW�����

7KH UHOHYDQFH RI WKHVH SURYLVLRQV OLHV LQ WZR IDFWRUV� ILUVW� WKH
XVH RI ´LQ OLNH VLWXDWLRQVµ DQG ´LQ LWV WHUULWRU\µ DUH SKUDVHV WKDW
SRLQW WRZDUG WKH XVH RI 0)1 SURYLVLRQV IRU LQWHUQDO PHDVXUHV
RQO\� DQG VHFRQG� $UWLFOH ������� RI WKH $XVWUDOLD�,QGRQHVLD
&(3$ FOHDUO\ SURYLGHV WKDW 0)1 FODXVHV VKDOO QRW EH XVHG WR
ERUURZ GLVSXWH VHWWOHPHQW SURYLVLRQV���� 7KXV� WKLV UHFHQW VWDWH
EHKDYLRU HPSKDVL]HV WKH IDFW WKDW DQ 0)1 SURYLVLRQ VKRXOG
QRW EH LQWHUSUHWHG WKH ZD\ WKDW LW LV FXUUHQWO\ EHLQJ LQWHUSUHWHG

���� 1HWKHUODQGV 'UDIW 0RGHO %,7� VXSUD QRWH ��� �HPSKDVLV DGGHG��
���� $XVWUDOLD�,QGRQHVLD &RPSUHKHQVLYH (FRQRPLF 3DUWQHUVKLS $JUHH�
PHQW� $XVW��,QGRQ�� KWWSV���GIDW�JRY�DX�WUDGH�DJUHHPHQWV�QRW�\HW�LQ�IRUFH�
LDFHSD�LDFHSD�WH[W�3DJHV�LDFHSD�FKDSWHU����LQYHVWPHQW�DVS[ �HPSKDVLV DGG�
HG��
���� ,G� DUW� ��������
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E\ WULEXQDOV DQG VFKRODUV� IRU H[DPSOH� WR ERUURZ SURYLVLRQV
IURP WKLUG�SDUW\ %,7V�

9,� ,6 0)1 ,17(535(7$7,21 3$7+ '(3(1'(17"
7KLV DUWLFOH DUJXHV WKDW 0)1 LQWHUSUHWDWLRQV WKDW DOORZ IRU

WKH LPSRUWDWLRQ RI IDYRUDEOH SURYLVLRQV DUH SDWK GHSHQGHQW�
-RRVW 3DXZHO\Q��� DQG :ROIJDQJ $OVFKQHU���� LQ WKHLU VHSDUDWH
ZRUNV RQ ´SDWK GHSHQGHQF\�µ KDYH JUHDWO\ LQIOXHQFHG WKH GHYHO�
RSPHQW RI WKLV DUJXPHQW� 7KH FRQFHSW RI SDWK GHSHQGHQF\ SRV�
LWV WKDW SDVW GHFLVLRQV OLPLW VXEVHTXHQW FKRLFHV DQG VKDSH WKH
GHYHORSPHQW RI DQ LQVWLWXWLRQ LQ WKH IXWXUH����
3DXZHO\Q JLYHV DQ H[FHOOHQW H[DPSOH� ZKLFK KH FDOOV D ´ZLQG�

LQJ URDG�µ��� WR H[SODLQ SDWK GHSHQGHQF\�
&HQWXULHV DJR� D IXU WUDGHU FXW D SDWK WKURXJK GHQVH
ZRRGV� 7R DYRLG D ZROYHV· GHQ� KH WRRN D ZLQGLQJ� LQGL�
UHFW URXWH� /DWHU� WUDYHOOHUV GUDJJHG ZDJRQV DORQJ WKH
VDPH ZLQGLQJ SDWK WKH IXU WUDGHU FKRVH� GHHSHQLQJ WKH
JURRYHV DQG FOHDULQJ DZD\ VRPH WUHHV� ,QGXVWU\ FDPH
DQG VHWWOHG LQ WKH URDG·V EHQGV� HYHQ WKRXJK WKH ZROYHV·
GHQ ZDV ORQJ JRQH� +RXVLQJ GHYHORSPHQWV ZHUH FRQ�
VWUXFWHG WKDW ILW WKH URDG DQG LQGXVWU\� 7KH SDWK JRW
ZLGHQHG DQG SDYHG WR DOORZ IRU WRGD\·V WUXFNV� 7KH
ZLQGLQJ URDG ZH QRZ KDYH� GHSHQGHQW RQ WKH SDWK WDN�
HQ FHQWXULHV DJR E\ WKH IXU WUDGHU� LV QRW WKH RQH WKDW
WKH DXWKRULWLHV ZRXOG EXLOG LI WKH\ ZHUH FKRRVLQJ WKHLU
URDG WRGD\� +RZHYHU� VRFLHW\� KDYLQJ LQYHVWHG LQ WKH
SDWK LWVHOI DQG LQ WKH UHVRXUFHV DORQJVLGH WKH SDWK� LV
EHWWHU RII NHHSLQJ WKH ZLQGLQJ URDG WKDQ UD]LQJ WKH IDF�
WRULHV DQG KRXVHV DORQJ WKH EHQGV DQG SD\LQJ WR EXLOG D
QHZ� VWUDLJKW SDWK� ,I WKH URDG ZLQGV WRR PXFK� QHZ
WHFKQRORJLHV ZLOO GHYHORS WKDW ZLOO DOORZ YHKLFOHV WR WDNH
WKH EHQG ZLWKRXW JLYLQJ XS WRR PXFK VSHHG� ,I WKLV LQ�
FUHDVHV WKH QRLVH WRR PXFK� VRXQG ZDOOV PD\ EH EXLOW
DORQJ WKH URDG� 'ULYHUV PD\ KDYH WR EH EHWWHU WUDLQHG�

���� -RRVW 3DXZHO\Q� $W WKH (GJH RI &KDRV" )RUHLJQ ,QYHVWPHQW /DZ DV D
&RPSOH[ $GDSWLYH 6\VWHP� +RZ ,W (PHUJHG DQG +RZ ,W &DQ %H 5HIRUPHG� ��
,&6,' 5(9� ���� ��� �������
���� :ROIJDQJ $OVFKQHU� /RFNHG�,Q /DQJXDJH� +LVWRULFDO 6RFLRORJ\ DQG 7KH
3DWK 'HSHQGHQF\ RI ,QYHVWPHQW 7UHDW\ 'HVLJQ� LQ 5(6($5&+ +$1'%22. 21
7+( 62&,2/2*< 2) ,17(51$7,21$/ /$: ��� �0RVKH +LUVFK HW DO� HGV�� ������
���� -DPHV 0DKRQH\� 3DWK GHSHQGHQFH LQ KLVWRULFDO VRFLRORJ\� �� 7+(25<
62&� ���� ���²�� �������
���� 3DXZHO\Q� VXSUD QRWH ���� DW ����
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DQG VSHHG OLPLWV PD\ EH VWULFWHU WKDQ LI WKH URDG ZHUH D
VLPSOH� VWUDLJKW RQH� 7KH UHVXOW ZLOO QRW EH LGHDO� EXW WKH
WUDQVSRUWDWLRQ V\VWHP ZLOO DGDSW����

7KLV SDVVDJH DVVHUWV WKDW� GHVSLWH WKH SRVVLELOLW\ RI PRUH HIIL�
FLHQW SDWKZD\V� WKH URDG FKRVHQ E\ WKH IXU WUDGHU ZDV ODWHU IRO�
ORZHG E\ RWKHU WUDYHOHUV� HYHQ ZKHQ WKH UHDVRQV IRU ZKLFK WKH
IXU WUDGHU FKRVH WKDW SDWK GLG QRW H[LVW� ,W LV EHFDXVH VRFLHW\
KDV LQYHVWHG VR PXFK LQ WKH URDG WKDW LW LV GLIILFXOW WR PRYH
DZD\ IURP VXFK LQYHVWPHQW�
0DKRQH\ JLYHV WKH H[DPSOH RI WKH 4:(57< FRPSXWHU NH\�

ERDUG GHVLJQ� VWDWLQJ WKDW LW KDV EHFRPH VR HQWUHQFKHG WKURXJK
VHOI�UHLQIRUFLQJ SURFHVVHV WKDW LW LV GLIILFXOW WR PRYH DZD\ IURP
4:(57<� GHVSLWH WKH H[LVWHQFH RI EHWWHU PRGHOV �OLNH WKH 'YR�
UDN 0RGHO� WKDW DOORZ IRU IDVWHU W\SLQJ���� $OVFKQHU JLYHV WKUHH
UHDVRQV WR H[SODLQ WKH IRUFHV WKDW FUHDWH SDWK GHSHQGHQF\� HIIL�
FLHQF\� VRFLDOL]DWLRQ� DQG FRJQLWLYH ELDVHV���� (IILFLHQF\ LV EDVHG
RQ WKH ODZ RI LQFUHDVLQJ UHWXUQV� ZKLFK DUWLFXODWHV WKDW WKH FRVW
RI HQWUHQFKHG LQLWLDO FKRLFHV JURZV RYHU WLPH DQG WKLV PDNHV
VZLWFKLQJ WR PRUH HIILFLHQW PRGHOV GLIILFXOW� HYHQ WR WKH PRVW
UDWLRQDO DFWRUV���� 6RFLDOL]DWLRQ UHYROYHV DURXQG WKH LQWHUQDOL�
]DWLRQ RI D VRFLDO FRPPXQLW\·V SUDFWLFHV���� )RU H[DPSOH� D ODZ
VWXGHQW EXLOGV WKHLU XQGHUVWDQGLQJ EDVHG RQ WKH SULQFLSOHV GH�
YHORSHG LQ SDVW FDVHV���� &RJQLWLYH ELDVHV H[SODLQ WKH EHKDYLRU
RI SHRSOH ZKR WHQG WR OHDQ PRUH WRZDUGV WKH VWDWXV TXR UDWKHU
PDNLQJ QHZ FKRLFHV����
:KHQ SDWK GHSHQGHQF\ WKHRU\ LV DSSOLHG WR 0)1 LQWHUSUHWD�

WLRQ� LW LV GLIILFXOW WR DFFHSW WKDW 0)1 LQWHUSUHWDWLRQV DUH GH�
YHORSHG IURP VFUDWFK� 2QFH WKH WULEXQDO LQ $$3/ Y� 6UL
/DQND��� PDGH DQ LQWHUSUHWDWLRQ WKDW WKH 0)1 SURYLVLRQ FRXOG
EH XVHG WR ERUURZ WKLUG�SDUW\ SURYLVLRQV���� PDQ\ WULEXQDOV DQG
VFKRODUV EXLOW XSRQ WKLV LQWHUSUHWDWLRQ UDWKHU WKDQ ORRNLQJ LQWR
ZKHWKHU WKHUH ZDV DQ\ DOWHUQDWLYH LQWHUSUHWDWLRQ� ,Q IDFW� WKHUH
DUH YDULRXV WULEXQDOV WKDW KDYH FRPSOHWHO\ DEDQGRQHG WKH WDVN

���� ,G�
���� 0DKRQH\� VXSUD QRWH ����
���� $OVFKQHU� VXSUD QRWH ���� DW ���²���
���� ,G� DW ����
���� ,G�
���� ,G�
���� ,G�
���� $$3/ Y� 6UL /DQND�
���� ,G� DW ����
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RI MXVWLI\LQJ EURDG 0)1 LQWHUSUHWDWLRQ LQ LQWHUQDWLRQDO ODZ�
DVVXPLQJ WKDW HDUOLHU LQWHUSUHWDWLRQV PDGH E\ SUHYLRXV WULEX�
QDOV ZHUH FRPSOHWHO\ FRUUHFW���� 7KLV WHQGHQF\ WRZDUG WKH VWD�
WXV TXR� ZKHQ FKDOOHQJHG� VWDUWV D FHUHEUDWLRQ LQ DFDGHPLD����
,W LV DUJXHG� WKHUHIRUH� WKDW WKH FXUUHQW LQWHUSUHWDWLRQ RI WKH
0)1 FODXVH� ZKLFK DOORZV IRU WKH LPSRUWLQJ RI IDYRUDEOH SURYL�
VLRQV IURP WKLUG�SDUW\ %,7V� LV SDWK GHSHQGHQW DQG FHUWDLQO\
QRW WKH PRVW HIILFLHQW PRGHO IRU LQWHUSUHWLQJ 0)1 SURYLVLRQV�

&21&/86,21
,W LV GLIILFXOW WR XQGHUVWDQG DQG DFFHSW WKH EDVLV RI WKH ´FRQ�

YHQWLRQDO ZLVGRPµ RI XVLQJ 0)1 SURYLVLRQV WR ERUURZ SURYL�
VLRQV IURP WKLUG�SDUW\ %,7V� ,Q IDFW� LW DSSHDUV WKDW EHIRUH
$$3/ Y� 6UL /DQND���� VXFK D SUDFWLFH GLG QRW HYHQ H[LVW LQ WKH
%,7 UHJLPH� 7KLV MXGLFLDO DGYHQWXULVP� VWDUWHG E\ $$3/ Y� 6UL
/DQND���� ZDV ODWHU IROORZHG E\ YDULRXV WULEXQDOV���� 7KH SDWK
GHSHQGHQF\ E\ WKHVH WULEXQDOV WR VXFK LQWHUSUHWDWLRQ RI 0)1
SURYLVLRQV� VXSSRUWHG E\ YDULRXV VFKRODUV���� FUHDWHG WKLV QRWLRQ
RI ´FRQYHQWLRQDO ZLVGRP�µ
'HVSLWH KDYLQJ D TXHVWLRQDEOH EDVLV LQ LQWHUQDWLRQDO ODZ� WKLV

SUDFWLFH LV VRPHWLPHV FKHULVKHG DV FUHDWLQJ ´PXOWLODWHUDO UXOHV
RI LQYHVWPHQW SURWHFWLRQ�µ��� 6XFK DQ DVVHUWLRQ� DV WKLV DUWLFOH
H[SODLQV� LV SUREOHPDWLF� 7KH LQWHUSUHWDWLRQ RI WUHDW\ SURYLVLRQV
LQ D PDQQHU WKDW ZDV QHYHU LQWHQGHG E\ WKH VWDWHV LV ERXQG WR
FUHDWH SUREOHPV� ,Q WKH DEVHQFH RI FOHDU DQG XQDPELJXRXV VXE�
VWDQWLDWLRQ IRU WKH FRQYHQWLRQDO XVH RI DQ 0)1 SURYLVLRQ� LW LV

���� :KLWH ,QGXVWULHV Y� ,QGLD�
���� 6FKLOO� 0)1 &ODXVHV DV %LODWHUDO &RPPLWPHQWV WR 0XOWLODWHUDOLVP�
VXSUD QRWH �� %DWLIRUW 	 +HDWK� VXSUD QRWH �� $QGUHD .� %MRUNOXQG� 7KH (Q�
GXULQJ %XW 8QZHOFRPH 5ROH RI 3DUW\ ,QWHQW LQ 7UHDW\ ,QWHUSUHWDWLRQ� ��� $0�
-� ,17·/ /� 81%281' �� ������� 3DSDULQVNLV� VXSUD QRWH �� 3HUH]�$]QDU� VXSUD
QRWH ���� 0LFKDHO :DLEHO� 3XWWLQJ WKH 0)1 *HQLH %DFN LQ WKH %RWWOH� ��� $0�
-� ,17·/ /� 81%281' �� ������� 0F5DH� VXSUD QRWH ����
���� $$3/ Y� 6UL /DQND� DW ����
���� ,G�
���� ('), Y� $UJHQWLQD� $ULI Y� 0ROGRYD� $O :DUUDT Y� ,QGRQHVLD� $QVXQJ
+RXVLQJ Y� &KLQD� *DUDQWL .R]D Y� 7XUNPHQLVWDQ� 'HFLVLRQ RQ WKH 2EMHFWLRQ
WR -XULVGLFWLRQ IRU /DFN RI &RQVHQW� 7HLQYHU Y� $UJHQWLQD� 'HFLVLRQ RQ -XULV�
GLFWLRQ� $$3/ Y� 6UL /DQND�
���� 6HH� H�J�� 6FKLOO� 0XOLWLODWHUDOL]LQJ ,QYHVWPHQW 7UHDWLHV WKURXJK 0RVW�
)DYRUHG�1DWLRQ &ODXVHV ������� VXSUD QRWH �� 6FKLOO� 0)1 &ODXVHV DV %LODW�
HUDO &RPPLWPHQWV WR 0XOWLODWHUDOLVP� VXSUD QRWH ��
���� ,G�
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DUJXHG WKDW VXFK SUDFWLFH DPRXQWV WR IUDXG RQ WKH VRYHUHLJQW\
RI VWDWHV� )XUWKHU� WKH LQWHUSUHWDWLYH PHWKRGRORJLHV IROORZHG E\
WULEXQDOV GR QRW VHHP WR KDYH FRQIRUPHG WR WKH LQWHUSUHWDWLYH
VWHSV SURYLGHG XQGHU WKH 9&/7� 1RU LV WKHUH DQ\ MXVWLILFDWLRQ
WR IROORZ RWKHU LQWHUSUHWDWLYH PHWKRGRORJLHV�
,W LV VXEPLWWHG� WKHUHIRUH� WKDW XVLQJ DQ 0)1 SURYLVLRQ WR

ERUURZ SURYLVLRQV IURP WKLUG�SDUW\ %,7V LV QRW D VRXQG SUDFWLFH
IRU WKH IROORZLQJ UHDVRQV� ��� WKHUH LV QR LQTXLU\ DERXW WKH UHOH�
YDQW FRPSDUDWRU DQG� LQ WKH DEVHQFH RI VXFK DQ LQTXLU\� LW EH�
FRPHV GLIILFXOW WR HVWDEOLVK GLVFULPLQDWRU\ SUDFWLFHV� ��� LWV UD�
WLRQDOH DQG EDVLV LQ JHQHUDO LQWHUQDWLRQDO ODZ LV TXHVWLRQDEOH�
��� WKH HFRQRPLF DQG QRQ�UDWLRQDOH RI XVLQJ DQ 0)1 SURYLVLRQ
WR ERUURZ FODXVHV IURP WKLUG�SDUW\ %,7V DUH QRW ZHOO IRXQGHG
QRU HQWLUHO\ FRUUHFW� ��� WKH UHOHYDQW UXOHV RI LQWHUQDWLRQDO ODZ
VKRXOG EH XVHG WR LQWHUSUHW 0)1 SURYLVLRQV� DV SURYLGHG XQGHU
$UWLFOH �� RI WKH 9&/7� WR GHWHUPLQH WKH VFRSH RI WKH SURYL�
VLRQV� ��� WKH FRPSOLFDWLRQV FUHDWHG E\ VXFK XVH RI DQ 0)1 SUR�
YLVLRQ DUH KLJKO\ SUREOHPDWLF IRU WKH LQYHVWPHQW UHJLPH EH�
FDXVH WKH\ JLYH ULVH WR SUREOHPV OLNH WUHDW\�VKRSSLQJ� IUHH�
ULGHUVKLS� DQG MXULVGLFWLRQDO LVVXHV� ��� UHFHQW VWDWH EHKDYLRU
VKRZV D WUHQG DJDLQVW WKH FRQYHQWLRQDO XVH RI 0)1 SURYLVLRQV�
DQG ��� WKHUH LV D UHTXLUHPHQW IRU DQ REMHFWLYH WHVW WR GHWHUPLQH
WKH DFWXDO GLVFULPLQDWLRQ GXH WR WKH IDYRUDEOH ODQJXDJH RI D
%,7� ,Q WKH DEVHQFH RI VXFK D WHVW� WKH LQWHUSUHWDWLRQ RI 0)1
SURYLVLRQV UHPDLQV KLJKO\ VXEMHFWLYH DQG PDOOHDEOH� )RU WKH
DIRUHPHQWLRQHG UHDVRQV� LW LV VXEPLWWHG WKDW XVH RI 0)1 SURYL�
VLRQV WR ERUURZ FODXVHV IURP WKLUG�SDUW\ %,7V LV D SUREOHPDWLF
SUDFWLFH� KDYLQJ D GXELRXV EDVLV LQ JHQHUDO LQWHUQDWLRQDO ODZ�
DQG VKRXOG WKHUHIRUH EH SXW WR UHVW�
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Introduction
Nexus requirement links (NRLs) in general exception provisions of bilateral in-
vestment treaties (BITs) are an important connecting factor between measures
taken by States and the objectives behind those measures. This article studies
‘necessary’ NRLs that are found in the BITs of South Asian countries. The
reason for studying NRLs in the BITs of South Asian countries has assumed
importance as there is a plethora of investor^State dispute settlement cases
(ISDS) pending against South Asian countries. The purpose of this study is to
fill the gaps in academia where the study of ‘necessary’ NRLs has never found
attention, especially in the context of South Asian countries. For this purpose,
the article studies 190 BITs of South Asian countries and maps the ‘necessary’
NRLs found in them.1 It then proceeds to explore the meaning of ‘necessary’
in international law, followed by an approach to determine its meaning in spe-
cific investment treaty regimes based on the decisions of various tribunals
and academic debate. After that, it inquires into the relationship between ‘ne-
cessary’ in investment treaty regimes and ‘necessity’ in international law, fol-
lowed by suggestions and a conclusion.

However, before we move directly to a discussion of NRLs, it would be better
to first understand the meaning of general exception clauses. General excep-
tion clauses work as an instrument embedded in the BIT itself that, when
invoked by the host States, makes the other provisions of the same BIT redun-
dant. As the text suggests, the actions of the host States that are inconsistent
with the BIT obligations are generally allowed by virtue of general exception
provisions.2 Therefore, those actions by States that violate BIT provisions are
usually accepted as being consistent with a BIT if the State has invoked the
general exception clause. Here, the host State dismisses its liability of harm
done to an investment in exceptional circumstances using a general exception
clause.3 Thus, general exception provisions permit States to regulate the invest-
ments in exceptional circumstances in their territories.4 Hence, in order to
pursue their non-investment policy objectives, the general exception provision
is an effective device to ensure regulatory latitude for States.5

1 Here, the expression ‘bilateral investment treaty’ (BIT) includes all stand-alone BITs (that are in
force), investment chapters in various free trade agreements (FTAs) and any other investment
agreements signed by South Asian countries. This expression shall be used throughout this
article and should be understood to have incorporated all standalone BITs, FTAs, and invest-
ment agreements signed by South Asian countries.

2 William W Burke-White and Andreas Von Staden, ‘Investment Protection in Extraordinary
Times: The Interpretation of Non-Precluded Measure Provisions in Bilateral Investment
Treaties’ (2008) 48 Virginia JIL 307, 314.

3 Ibid 401.
4 Kenneth J Vandevelde, ‘Of Politics and Markets: The Shifting Ideology of the BITs’ (1993) 11

Berkeley J Intl L 159, 170.
5 Ju00 rgen Kurtz, ‘Adjudging the Exceptional at International Law: Security, Public Order and

Financial Crisis’ (2010) 59 ICLQ 325, 343.
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Unlike the General Agreement on Tariffs and Trade (GATT), which distin-
guishes between general exceptions6 and security exceptions,7 general excep-
tion provisions in BITs do not provide any such demarcation. These provisions
usually use an expression known as ‘essential security interests’ (ESIs) that
deal with both security and non-security issues.8 ESIs in general the exception
provisions of BITs are used in a general sense, as they cover more issues than
just conventional security-related issues.9 Here, however, general exceptions
provisions must be distinguished from security exception provisions found in
different free trade agreements (FTAs) and BITs that contain the list of secur-
ity-related areas.10 The security exception provisions containing ESIs can be
of two types: first, those that have a self-judging clause, which means BITs
that provide discretion to the State to assess the security-related situations
and thereby allows the State to deviate from BIT obligations,11 and, second,
having non-self-judging clauses, where the tribunal determines what deference
is to be given to the assessment made by the State.12

6 General Agreement on Tariffs and Trade, 30 October 1947, 58 UNTS 187, art XX (GATT).
7 Ibid art XXI.
8 Prabhash Ranjan, ‘Protecting Security Interests in International Investment Law’ in Mary

Footer, Julia Schmidt, and Nigel D White (eds), Security and International Law (Hart Publishing
2016). However, whether ESIs should be interpreted narrowly or broadly has received divided
opinion from various scholars. For more on essential security interests (ESIs), see A Reinisch,
‘Necessity in International Investment Arbitration: An Unnecessary Split of Opinions in
Recent ICSID Cases?’ (2007) 7 J World Investment & Trade 191, 209; JE Alvarez and K Khamsi,
‘The Argentine Crisis and Foreign Investors’ in Karl P Sauvant (ed), The Yearbook on
International Investment Law and Policy 2008/2009 (OUP 2009) 379.

9 Amit Kumar Sinha, ‘Non-Precluded Measures Provisions in Bilateral Investment Treaties of
South Asian Countries’Asian JIL (28 April 2016) on CJO 2016 DOI5http://dx.doi.org/10.1017/
S20442513160000234assessed 12 March 2017.

10 Comprehensive Economic Partnership Agreement between Republic of India and Korea (7
August 2009) 5http://commerce.nic.in/trade/INDIA%20KOREA%20CEPA%202009.pdf4 ac-
cessed 19 March 2017 (India^Korea CEPA); Agreement on Investment of the Framework
Agreement on Comprehensive Economic Cooperation between the Association of South East
Asian Nations and the People’s Republic of China (15 August 2009)5http://fta.mofcom.gov.
cn/inforimages/200908/20090817113007764.pdf4 accessed 19 March 2017; Free Trade
Agreement between the Government of New Zealand and the Government of the People’s
Republic of China (2008)5http://www.chinafta.govt.nz/1-The-agreement/2-Text-ofthe-agree-
ment/0-downloads/NZ-ChinaFTA-Agreement-text.pdf4 accessed 19 March 2017; Agreement
between Japan and the Republic of Singapore for a New Age Economic Partnership (13
January 2002) 5http://www.mofa.go.jp/region/asia-paci/singapore/jsepa-1.pdf4 accessed 19
March 2017; Agreement between Canada and the Republic of Peru for the Promotion and
Protection of Investment (14 November 2006) 5http://www.treaty-accord.gc.ca/text-texte.
aspx?id¼1050784 accessed 19 March 2017; Singapore^Australia Free Trade Agreement (28
July 2003) 5http://www.fta.gov.sg/fta_safta.asp?hl¼44 accessed 19 March 2017; United
States^Chile Free Trade Agreement (1 January 2004)5http://www.ustr.gov/tradeagreements/
free-trade-agreements/chile-fta/final-text4accessed 19 March 2017.

11 SW Schill and R Briese, ‘‘‘If the State Considers’’: Self-Judging Clauses in International Dispute
Settlement’ in A von Bogdandy and R Wolfrum (eds), Max Planck Yearbook of UN Law, vol 13
(Brill 2009) 61.

12 Ibid.
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In South Asia, of the 103 BITs having general exceptions provisions, 81 con-
tain an ESI as one of the permissible objectives.13 Among these South Asian
BITs, only four BITs have self-judging clauses in their general exception provi-
sions or security exception provisions;14 the other BITs having general excep-
tion provisions are non-self-judging.

The formulation and textual composition of these types of provisions may vary
from one BIT to another. The examples of textual variation of these provisions
can be easily seen in South Asian BITs.15 However, only a handful of general ex-
ception provisions having similarity with Article XX of the GATT16 can be
found in South Asian BITs.17 The Agreement for the Promotion and Protection

13 Sinha (n 9).
14 Agreement for the Promotion and Protection of Investments between the Republic of Colombia

and the Republic of India (10 November 2009), 5http://investmentpolicyhub.unctad.org/

Download/TreatyFile/7964. art 13(4) (India^Colombia BIT); Comprehensive Economic
Cooperation Agreement between the Republic of India and the Republic of Singapore (2005) art
6.12,5http://investmentpolicyhub.unctad.org/Download/TreatyFile/27074 accessed 25 February
2017 (India^Singapore CECA); India^Malaysia FTA, Comprehensive Economic Cooperation
Agreement between the Government of Malaysia and the Government of the Republic of India
(18 February 2011),5http://investmentpolicyhub.unctad.org/Download/TreatyFile/26294art 12.2
(India^Malaysia FTA); India^Japan EPA, Comprehensive Economic Partnership Agreement
between Japan and the Republic of India (16 February 2011),5http://investmentpolicyhub.unctad.

org/Download/TreatyFile/26274. art 115; India^Korea CEPA (n 10) art 2.9.
15 Eg, Agreement between the Government of the United Mexican States and the Government of

the Republic of India on the Promotion and Protection of Investments (25 July 2005),5http://
investmentpolicyhub.unctad.org/Download/TreatyFile/15784 art 31 (Mexico^India BIT) pro-
vides for:
‘Security Exceptions:
Nothing in this Agreement precludes the host Contracting Party from taking action for the
protection of its essential security interests or in circumstances of extreme emergency in ac-
cordance with its laws normally and reasonably applied on a nondiscriminatory basis.’
Mauritius^Pakistan BIT, Investments Promotion and Protection Agreement (IPPA) between the
Republic of Mauritius and the Islamic Republic of Pakistan (03 April 1997),5http://investment-

policyhub.unctad.org/Download/TreatyFile/19874. art 12 (Mauritius^Pakistan BIT) provides
for;
‘Prohibitions And Restrictions:
The provisions of this Agreement shall not in any way limit the right of either, Contracting
Party to apply prohibitions or restrictions of any kind or take any other action which is dir-
ected to the protection of its essential security interests, or to the protection of public health
or the prevention of diseases and pests in animals or plants.’

16 GATT (n 6).
17 Framework Agreement on the Promotion, Protection and Liberalization of Investment between

Asia-Pacific Trade Agreement Participating States (2009) art 55http://investmentpolicyhub.
unctad.org/IIA/treaty/32694 accessed 25 February 2017 (APTA Agreement); Agreement on
South Asian Free Trade Area (2004) art 145http://commerce.nic.in/trade/safta.pdf4accessed
25 February 2017 (SAFTA); Final Framework Agreement on the BIMSTEC Free Trade Area (15
January 2004) art 85http://investmentpolicyhub.unctad.org/Download/TreatyFile/30994as-
sessed 25 February 2017 (BIMSTEC Agreement); Agreement on Investment under the
Framework Agreement on Comprehensive Economic Cooperation between the Association of
Southeast Asian Nations and the Republic of India (2014) art 215http://investmentpolicyhub.
unctad.org/Download/TreatyFile/33374accessed 25 February 2017 (ASEAN^India Investment
Agreement); Comprehensive Economic Cooperation Agreement between the Government of
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of Investments between the Republic of Colombia and the Republic of India
(India-Columbia BIT), the Association of Southeast Asian Nations^India
Investment Agreement, the India^Malaysia FTA, the India^Singapore
Comprehensive Economic Cooperation Agreement, the South Asian Free Trade
Area, the Asia-Pacific Trade Agreement, and the Bay of Bengal Initiative for
Multi-Sectoral Technical and Economic Cooperation are a few of the BITs in
South Asia that contain a general exception clause resembling Article XX of the
GATT.18 These differences in textual variation provide us with the opportunity
to assess these provisions on two levels: first, on the number of permissible object-
ives provided and their nature and, second, on the basis of NRLs and their grav-
ity. In this context, NRLs in general exception provisions assume an important
role, which is discussed in the sections to follow.

Before moving to ‘necessary’ NRLs in the context of South Asia, it would be
pertinent to understand the meaning of NRLs. They are textual formulations
that are found in general exception clauses19 establishing the links between
measures adopted by host States and the objective sought by such States
through those measures.20 The importance of NRLs lies in the fact that they de-
termine the gravity in the relationship between the measures engaged by States
and objectives sought to be achieved by the State.21 This degree of connection ac-
tually decides the threshold for how smoothly or intricately a State can take
regulatory measures affecting foreign investments. Various types of NRLs are
used in general exception provisions of different BITs, and all of these different
NRLs have diverse connotations. South Asian BITs also use different types
of NRLs.22 For example, the NRL in the India^Bangladesh BIT23 is ‘for’,24

Malaysia and the Government of the Republic of India (2011) art 125http://investmentpolicy-
hub.unctad.org/Download/TreatyFile/26294 accessed 25 February 2017; India^Singapore
CECA (n 14) art 6.11.

18 India^Colombia BIT (n 14) art 13(5); ASEAN^India Investment Agreement (n 17) art 21;
India^Malaysia BIT Agreement between the Government of the Republic of India and the
Government of Malaysia for the Promotion and Protection of Investments (03 August 1995),
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/15764. art 12 (India^Malaysia
BIT); India^Singapore CECA (n 14) art 6.11; SAFTA (n 17) art 14; APTA Agreement (n 17) art
5; BIMSTEC Agreement (n 17) art 8.

19 For more on general exception clauses in South Asian countries, see Prabhash Ranjan,
‘Non-Precluded Measures in Indian International Investment Agreements and India’s
Regulatory Power as a Host Nation’ (2012) 2 Asian JIL 21; Sinha (n 9).

20 Sinha (n 9).
21 Ranjan (n 19).
22 See Table 1.
23 Agreement between the Government of the Republic of India and the Government of the

People’s Republic of Bangladesh for the Promotion and Protection of Investments (7 July
2011) 5http:// investmentpolicyhub.unctad.org/Download/TreatyFile/2654. (India^
Bangladesh BIT) .

24 India^Bangladesh BIT (n 23) art 12(2): ‘[N]othing in this Agreement precludes the host
Contracting Party from taking action for the protection of its’ (emphasis added).
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whereas the NRL in theTurkey^Bangladesh BIT25 is ‘necessary’.26 Here, it is evi-
dent that NRLs can be formulated differentlyçsome examples are: ‘for’,27 ‘dir-
ected to’,28 ‘necessary’,29 and ‘relating to’.30 It can also be seen by studying the
different formulations of NRLs that some NRLs are more robust than othersç
for example, a ‘necessary’ NRL is stricter than a ‘for’ NRL.31 The stricter the
NRL, the more difficult it would be for a State to take, or to adopt, any regulatory
measures.

Studying NRLs in the context of South Asia

In South Asia, where circumstances like terrorist threats, environment-related
problems, and public health emergencies are too common, less strict NRL for-
mulations in general exception provisions in BITs could provide more regula-
tory latitude to host States. There is no dearth of examples where States have
argued the application of general exceptions provisions before numerous inter-
national tribunals.32 Decisions given by tribunals on matters relating to gen-
eral exceptions are conflicting and non-consistent; some have interpreted it as
being equivalent to a necessity defence in customary international law;33

25 Agreement between the Republic of Turkey and the People’s Republic of Bangladesh Concerning
the Reciprocal Encouragement and Protection of Investments (12 November1987),5http://invest-
mentpolicyhub.unctad.org/Download/TreatyFile/2754. (Bangladesh-Turkey BIT).

26 Bangladesh^Turkey BIT (n 25) art X: ‘This agreement shall not preclude the application by
either Party of measures necessary for the maintenance of public order:::’ (emphasis added).

27 Agreement between the Government of the Republic of India and the Government of the
Republic of Armenia for the Promotion and Protection of Investments (23 May 2015)
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/1384. (India^Armenia BIT).

28 Agreement between the Government of the Republic of Mauritius and the Government of the
Republic of India for the Promotion and Protection of Investments (4 September 1998)
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/15774. (Mauritius^India BIT).

29 Belgium-Luxembourg Economic Union^India (BLEU) BIT, Agreement between the
Belgium-Luxemburg Economic Union and the Government of the Republic of India
Concerning the Encouragement and Protection of Investments (31 October 1997),
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/3694. (India-BLEU BIT).

30 India^Colombia BIT (n 14).
31 Ranjan (n 19) 47; eg, ‘necessary’ is stricter than ‘related to’. United States ^ Standards for

Reformulated and Conventional Gasoline, WTO Doc WT/DS2/AB/R, Appellate Body (29 April
1996) 17^18, 21^2.

32 CMS Gas Transmission Co v Argentina, ICISD Case no ARB/01/8, Annulment Proceedings (25
September 2007) (CMS Gas, Annulment); CMS Gas Transmission Co vArgentina, ICISD Case no
ARB/01/8 (12 May 2005) (CMS Gas); Enron Creditors Recovery Corp vArgentina, ICSID Case no
ARB/01/3, Annulment Proceedings (30 July 2010) (Enron, Annulment); Enron Corporation v
Argentina, ICSID Case no ARB/01/3 (22 May 2007) (Enron); Sempra Energy International v
Argentina, ICSID Case no ARB/02/16, Annulment Proceedings (29 June 2010) (Sempra,
Annulment); Sempra Energy International vArgentina, ICSID Case No ARB/02/16, 28 September
2007) (Sempra); LG&E Energy Corporation v Argentina, ICISD Case no ARB/02/1 (3 October
2006) (LG&E); Continental Casualty Company v Argentina, ICSID Case no ARB/03/9 (5
September 2008) (Continental).

33 CMS Gas (n 32); Enron (n 32); Sempra (n 32).
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others have adopted different approaches, which shall be discussed below.34

The examination of flaws and virtues of different approaches adopted by these
tribunals reveals the importance of NRL formulations. Therefore, the need to
study NRLs assumes importance.

The study of ‘necessary’ clauses in South Asia also assumes importance for
three main reasons: first, South Asian countries have signed BITs at an excep-
tional rate since 1990;35 second, there is increasing foreign direct investment
(FDI) inflow in these countries;36 and, third, there are a rising number of BIT
cases against these countries.37 We need to delve into these issues separately.38

In regard to the first issue, acceptance of a large number of BITs by South
Asian countries reflects the willingness to undertake obligations under all of
these BITs to protect investment within their territories. These obligations make
South Asian countries vulnerable in international law for any measure taken
by them that jeopardizes foreign investments. The total number of BITs signed
by South Asian countries before 1990 was 33; however, the current number of
total BITs signed by South Asian countries is 230.39 This shows how fast these
countries have signed BITs after 1990 and, thereby, have become subjected to
international obligations more than ever before. In regard to the issue of FDI
inflow in South Asian countries, notwithstanding the fact that FDI is considered
a sound economic factor for host States, a host State’s vulnerability to BIT
claims increases with the increase in FDI inflows, given that the home States of
the foreign investors have BITs with the host State. FDI inflow in these countries
before 1990 was US $567 in total; however, this inflow had reached US $48,434
by 2015.40 This puts obligations upon South Asian countries to protect this
huge inflow of FDIs into their territories. In this respect, it can be seen that the
vulnerability of these countries to investor^State dispute settlement (ISDS)
cases is certainly higher than before. With respect to the third issue, South
Asian countries are already facing a large number of ISDS cases. To date,
there are eight cases filed against Pakistan;41 Sri Lanka has faced four ISDS

34 LG&E (n 32); Continental (n 32); Christina Binder, ‘Necessity Exceptions, the Argentine Crisis
and Legitimacy Concerns’ in Tulio Treves, Francesco Seatzu and Seline Trevisanut (eds),
Foreign Investment, International Law and Common Concerns (Routledge 2014) 71, 76.

35 Sinha (n 9) at 5.
36 Ibid.
37 Ibid.
38 For the purposes of a comparative study, the year 1990 is taken as a base year in this section

because most of the South Asian countries started moving towards liberalization after 1990.
39 International Investment Agreements5http://investmentpolicyhub.unctad.org/IIA4accessed

19 January 2017.
40 South Asian Association for Regional Cooperation FDI 5http://unctadstat.unctad.org/wds/

ReportFolders/reportFolders.aspx4. accessed 19 January 2017.
41 SGS Socie¤ te¤ Ge¤ ne¤ rale de Surveillance SA v Islamic Republic of Pakistan, ICSID Case no ARB/01/13 (23

May 2004); Bayindir Insaat TurizmTicaretVeSanayi AS v Islamic Republic of Pakistan, ICSID Case no
ARB/03/29 (27 August 2009); Impregilo SpA v Islamic Republic of Pakistan, ICSID Case no ARB/03/
3 (II) (26 September 2005); Agility for Public Warehousing Company KSC v Islamic Republic of
Pakistan, ICSID Case no ARB/11/8 (01 August 2016); Tethyan Copper Company Pty Limited v Islamic
Republic of Pakistan, ICSID Case no ARB/12/1 (04 July 2017) (Pending); Mr Ali Allawi v Pakistan,
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cases;42 Bangladesh has been subjected to one ISDS case;43 and India is facing
22 cases against it.44 In many of these cases, investors have emerged as success-
ful parties.45

The combination of these three factors indicates that the chances of South
Asian countries facing ISDS claims are certainly higher than ever before. In
this scenario, in order to ascertain how much leverage these countries can
have during emergency situations, one must make a proper study of ‘neces-
sary’ formulations in general exception provisions.

Of all the NRL formulations that exist in general exception provisions in the
BITs of South Asian countries, the ‘necessary’ NRL has assumed the utmost
importance for two reasons: first, it is, so far, the strictest NRL found not only
in BITs of South Asian countries but also in almost all the BITs signed globally.
Second, the divergent interpretations made by various investment tribunals
have brought it into the centre of various scholarly and academic discussions.
Therefore, without undermining the importance of other NRLs, this article
deals only with the issues relating to ‘necessary’ NRLs.

UNCITRAL (12 January 2015)5http://www.italaw.com/cases/20324accessed 15 January 2017;
Progas Energy Ltd v Pakistan UNCITRAL (12 January 2015) 5http://www.italaw.com/cases/
20444 accessed 15 January 2017; Karkey Karadeniz Elektrik Uretim AS v Islamic Republic of
Pakistan, ICSID Case no ARB/13/1 (8 June 2016) (Pending).

42 Asian Agricultural Products Ltd (AAPL) v Republic of Sri Lanka, ICSID Case no ARB/87/3 (27 June
1990); Mihaly International Corporation v Democratic Socialist Republic of Sri Lanka, ICSID Case
no ARB/00/2 (15 March 2002); Deutsche Bank AG v Democratic Socialist Republic of Sri Lanka,
ICSID Case no ARB/09/2 (09 June 2016).

43 Saipem SpA v People’s Republic of Bangladesh, ICSID Case no ARB/05/7 (30 June 2009).
44 Bechtel Enterprises Holdings, Inc and GE Structured Finance (GESF) v Government of India,

Tribunal Rules for Bechtel and GE in Dabhol Power Project Arbitration (9 September 2003)
5http://www.bechtel.com/newsroom/releases/2003/09/tribunal-rules-dabhol-power-project-
arbitration/4accessed 15 January 2017; ABN Amro NV v Republic of India, (12 April 2015)
5http://rdaujotas.com/lt/publikacijos/0/42/-icsid-foreign-investment-requirement-in-case-of-
borrowed-funds4 accessed 15 January 2017; ANZEF Ltd v Republic of India, BNP Paribas v
Republic of India, Credit Lyonnais SA (now Calyon SA) v Republic of India, Credit Suisse First
Boston v Republic of India, Erste Bank Der Oesterreichischen Sparkassen AG v Republic of India,
Offshore Power Production CV, Travamark Two BV, EFS India-Energy BV, Enron BV, and Indian
Power Investments BV v Republic of India,Standard Chartered Bank v Republic of India Bycell
(Maxim Naumchenko, Andrey Polouektov and Tenoch Holdings Ltd) v India (28 November 2014)
5http://www.italaw.com/cases/19334 accessed 15 January 2017; Deutsche Telekom v India,
ICSID Additional Facility (28 November 2014)5http://www.italaw.com/cases/22754 accessed
15 January 2017; Khaitan Holdings Mauritius v India, UNCITRAL (28 November 2014)5http://
www.italaw.com/cases/22624accessed 15 January 2017; Louis Dreyfus Armateurs SAS (France)
v Republic of India, PCA Case no 2014-26 (28 November 2014) 5http://www.pcacases.com/
web/view/1134 accessed 15 January 2017; Vodafone International Holdings BV v India,
UNCITRAL (28 November 2014 5http://www.italaw.com/cases/25444 accessed 15 January
2017;White Industries Australia Limited v India, UNCITRAL (30 November 2011)5http://www.
italaw.com/cases/11694accessed 15 January 2017.

45 AAPL (n 42); Deutsche Bank AG (n 42); Saipem SpA (n 43);White Industries (n 44).
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The importance of NRLs in South Asia can also be ascertained by the fact
that, in a recent ISDS case filed against India,46 India questioned the appoint-
ment of two arbitrators on the basis of the interpretation of the term ‘neces-
sary’ in general exception clauses made by them in previous ISDS cases where
they sat as arbitrators.47 While the decision on merit is still pending before
the tribunal, India had partial success since its request to remove one of the ar-
bitrators from the panel was accepted.

‘Necessary’ in South Asian BITs
In South Asia, there are 32 BITs that contain ‘necessary’ as a NRL48 in their
general exception provisions; of these, India and Bangladesh have ‘necessary’
as a NRL in 25 and four BITs respectively. Pakistan, Nepal, and Sri Lanka
have ‘necessary’ in one, three, and four BITs respectively. Bhutan and
Maldives have ‘necessary’ in two BITs and one BIT respectively. The ‘necessary’
formulation functions in at least two capacities; it not only balances the in-
vestor’s right vis-a' -vis the State’s interest but also separates justified regulatory
actions from the protectionist measure taken under the pretext of necessity.49

The significance of this NRL can be ascertained by the diverse interpretations
made by tribunals in ISDS cases filed against Argentina for its default of for-
eign investments.50 Based on these interpretations, many scholars have devised

46 CC/Devas (Mauritius) Ltd, Devas Employees Mauritius Private Limited, andTelcom Devas Mauritius
Limited v Republic of India, PCA Case no 2013-09 (2013)5https://www.italaw.com/cases/docu-
ments/19634accessed 10 April 2017.

47 Ibid paras 51^9.
48 These 32 BITs include many regional investment agreements in which all or some South Asian

countries are parties. Therefore, counting of necessary in BITs of individual countries may
seem to be more than 32 BITs.

49 Burke-White and Staden (n 2) 307; Benn McGrady, ‘Necessity Exceptions in WTO Law:
Retreaded Tyres, Regulatory Purpose and Cumulative Regulatory Measures’ (2008) 12 J Intl
Economic Law 153, 154.

50 Jim Saxton, ‘Argentina’s Economic Crisis: Causes and Cures’ (Joint Economic Committee United
States Congress, June 2003); Alvarez and Khamsi (n 8) 379; William W Burke-White, ‘The
Argentine Financial Crisis: State Liability under BITs and the Legitimacy of the ICSID System’
(2008) 3 Asian J WTO & Intl Health L & Policy 199; Burke-White and von Staden (n 2);
Michael Waibel, ‘Two Worlds of Necessity in ICSID Arbitration: CMS and LG&E’ (2007) 20
Leiden JIL 637; Sarah Hill, ‘The Necessity Defense and the Emerging Arbitral Conflict in its
Application to the U.S.^Argentina Bilateral Investment Treaty’ (2007) 13 Law & Bus Rev Am
547; Stephen W Schill, ‘International Investment Law and Host State’s Power to Handle
Economic Crises: Comment on the ICSID Decision in LG&E v Argentina’ (2007) 24(3) J Intl
Arbitration 265; David Foster, ‘Necessity Knows No Law!: LG&E v Argentina’ (2006) 9 (6) Intl
Arb L Rev 149. See also, Treaty between United States of America and the Argentine Republic
Concerning the Reciprocal Encouragement and Protection of Investment (14 November 1991),
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/1274. (US-Argentina BIT) art 11:
This Treaty shall not preclude the application by either Party of measures necessary for the main-
tenance of public order, the fulfilment of its obligations with respect to the maintenance or res-
toration of international peace or security, or the Protection of its own essential security
interests.’
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several interpretative guidelines of their own that will be discussed in another
section.51

Table 1 shows the different NRLs found in different general exception provi-
sions of South Asian BITs.

Therefore, the study of ‘necessary’ in South Asian BITs is desired in order to
ascertain the proper interpretation of the term. Before an independent inquiry
can be made in this regard, it would be pertinent to understand the meaning
of ‘necessary’. Thus, this article will make an inquiry into the following areas:
(i) ‘necessary’ under customary international law (CIL); (ii) ‘necessary’as an in-
dependent treaty standard; and (iii) an inquiry as to their relationship with
each other.

Table 1. Various NRLs in general exception provisions in BITs of South
Asian countries

State NRLs (number of times used in BITs)

Bangladesh ‘necessary’ (four)52

‘for’ (one)53

3. ‘to’ (one)54

India ‘necessary’ (25)55

‘directing to’ (one)56

‘for’ (49)57

‘to’ (two)58

‘in pursuance of’ (one)59

‘relating to’ (two)60

Nepal ‘necessary’ (three)61

Pakistan ‘directed to’ (two)62

‘necessary’ (one)63

Sri Lanka ‘directed to’ (one)64

‘necessary’ (four)65

‘for’ (one)66

Bhutan ‘necessary’ (two)67

Maldives ‘necessary’ (one)68

51 Kurtz (n 5) 325; Burke-White and Staden (n 2) 307; Diane A Desierto, ‘Necessity and
Supplementary Means of Interpretation for Non-Precluded Measures in Bilateral Investment
Treaties’ (2009) 31U Pa J Intl L 827; Tarcisio Gazzini, ‘Necessity in International Investment
Law: Some Critical Remarks on CMS v Argentina’ (2008) 26 J Energy & Natural Resources L
450; August Reinisch, ‘Necessity in International Investment Arbitration: An Unnecessary
Split of Opinions in Recent ICSID Cases?’ (2007) 7 J World Investment & Trade 191, 209; Schill
(n 51) 50; Matthew Parish, ‘On Necessity’ (2010) 11 J World Investment & Trade 169.

52 Treaty betweenThe United States of America and The People’s Republic of Bangladesh Concerning
The Reciprocal Encouragement and Protection of Investment (12 March 1986), 5http://invest
mentpolicyhub.unctad.org/Download/TreatyFile/2784; Turkey^Bangladesh BIT, Agreement
between the Republic of Turkey and the People’s Republic of Bangladesh Concerning the
Reciprocal Encouragement and Protection of Investments (12/11/1987),5http://investmentpolicy-
hub.unctad.org/Download/TreatyFile/2754APTA Agreement (n 17); SAFTA (n 17).

53 India^Bangladesh BIT (n 23).
54 Agreement between the Government of People’s Republic of Bangladesh and the Government

of the Republic of Uzbekistan on Reciprocal Protection and Promotion of Investment (18 July
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‘Necessity’ in CIL

Before any inquiry can be made as to the relation of ‘necessary’ as a treaty
standard with‘necessity’ in CIL, it would be pertinent to inquire into the mean-
ing of ‘necessity’ in CIL. The normative authority of ‘necessity’ in international
law as CIL can be reflected in the International Law Commission’s (ILC)

2000), 5http://investmentpolicyhub.unctad.org/Download/TreatyFile/2794 (Uzbekistan^
Bangladesh BIT).

55 Agreement between The Government of Australia and The Government of The Republic of
India on the Promotion and Protection of Investments (26 February 1999),5http://investment
policyhub.unctad.org/Download/TreatyFile/1544 (Australia^India BIT); Austria^India BIT,
Agreement between the Government of the Republic of Austria and the Government of the
Republic of India for the Promotion and Protection of Investments (31 January 2001),
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/1924 (Austria^India BIT);
BLEU^India BIT (n 29); Bosnia and Herzegovina^India BIT, Agreement between Bosnia and
Herzegovina and The Republic of India for The Promotion and Protection of Investments (12
September 2006), 5http://investmentpolicyhub.unctad.org/Download/TreatyFile/4754;
India^Colombia BIT (n 14); Czech^India BIT, Agreement between the Czech Republic and the
Republic of India for the Promotion and Protection of Investments (11 October 1996),
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/9394 Denmark^India BIT,
Agreement concerning the promotion and reciprocal protection of investments (06 Septemebr
1995), 5http://investmentpolicyhub.unctad.org/Download/TreatyFile/10094; Finland^India
BIT, Agreement between The Government of The Republic of India and The Government of
The Republic of Finland on The Promotion and Protection of Investments (07 November
2002), 5http://investmentpolicyhub.unctad.org/Download/TreatyFile/11854; (Finland^India
BIT); France^India BIT, Agreement between The Government of The French Republic and The
Government of The Republic of India on Reciprocal Encouragement and Protection
Investments (02 September 1997),5http://investmentpolicyhub.unctad.org/Download/Treaty

File/12314; Germany^India BIT, Agreement between the Federal Republic of Germany and the
Republic of India for the Promotion and Protection of Investments (10 July 1995),
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/13404; Korea^India BIT,
Agreement between The Government of The Republic of India and The Government of The
Republic of Korea on The Promotion and Protection of Investments (26 February 1996),
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/15684; Kuwait^India BIT,
Agreement between The State of Kuwait and The Republic of India for The Encouragement
and Reciprocal Protection of Investment (27 November 2001), 5http://investmentpolicyhub.
unctad.org/Download/TreatyFile/15694; India^Malaysia BIT (n 18); Morocco^India BIT, The
Government of the Kingdom of Morocco and the Government of the Republic of India for the
Promotion and Protection of Investments (13 February 1999), 5http://investmentpolicyhub.
unctad.org/Download/TreatyFile/15804; Netherlands^India BIT, Agreement between the
Republic of India and the Kingdom of the Netherlands for the promotion and protection of
investments (06 November 1995), 5http://investmentpolicyhub.unctad.org/Download/Treaty

File/15844; Saudi Arabia^India BIT, Agreement between The Government of The Republic of
India and Government of The Kindgom of Saudi Arabia Concerning The Encouragement and
Reciprocal Protection of Investments (25 January 2006),5http://investmentpolicyhub.unctad.
org/Download/TreatyFile/15944; Sweden^India BIT, Agreement between the Government of
the Kingdom of Sweden and the Government of the Republic of India for the Promotion and
Reciprocal Protection of Investments (04 July 2000), 5http://investmentpolicyhub.unctad.
org/Download/TreatyFile/16024; Spain^India BIT, Agreement for the Reciprocal Promotion
and protection of investment between the Kingdom of Spain and the Republic of India (30
September 1997), 5http://investmentpolicyhub.unctad.org/Download/TreatyFile/15994. The
Nexus requirement link (NRL) ‘necessary’ has been used three times in the India^Colombia
BIT (n 14) in its different sub-clauses.
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56 Mauritius^India BIT (n 28).
57 Armenia^India BIT (n 27); Bahrain^India BIT, Agreement between the Government of the

Republic of India and the Government of the Kingdom of Bahrain for the Promotion and
Protection of Investments (13 January 2004),5http://investmentpolicyhub.unctad.org/Download

/TreatyFile/2524; India^Bangladesh BIT (n 23); Belarus^India BIT, Agreement between the
Government of the Republic of India and the Government of the Republic of Belarus for the
Promotion and Protection of Investments (27 November 2002), 5http://investmentpolicyhub.
unctad.org/Download/TreatyFile/3014; Brunei^India BIT, Agreement between the Government
of the Republic of India and the Government of His Majesty the Sultan and Yang Di-Pertuan of
Brunei Darussalam on the Reciprocal Promotion and Protection of Investments (22 May 2008),
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/5174; Bulgaria^India BIT,
Agreement between the Government of the Republic of India and the Government of the
Republic of Bulgaria for the Promotion and Protection of Investments (19/10/1998),
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/5334. China^India BIT,
Agreement between the Government of the Republic of India and the Government of the People’s
Republic of China for the Promotion and Protection of Investments (21 November 2006),
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/7424. Croatia^India BIT,
Agreement between the Government of the Republic of Croatia and the Government of the
Republic of India on the Promotion and Reciprocal Protection of Investments (04 May 2001),
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/8614; Cyprus^India BIT,
Agreement between the Government of the Republic Of India and the Government of Republic of
Cyprus for the Mutual Promotion and Protection of Investments (09 April 2002),
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/9234; Egypt^India BIT,
Agreement between the Government of the Arab Republic of Egypt and the Government of the
Republic of India for the Promotion and Reciprocal Protection of Investments (09 April 1997),
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/10784; Greece^India BIT,
Agreement between Government of Hellenic Republic and the Government of the Republic of the
India on the Promotion and Reciprocal Protection of the Investments (26 April 2007),
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/14634; Hungary^India BIT,
Agreement between the Republic of Hungary and the Republic of India for the Promotion and
Protection of Investments (03 November 2003), 5http://investmentpolicyhub.unctad.
org/Download/TreatyFile/15234; Iceland^India BIT, Agreement between the Government of the
Republic of India and the Government of the Republic of Iceland for the Promotion and
Protection of Investments (29 June 2007), 5http://investmentpolicyhub.unctad.org/Download

/TreatyFile/15604; Portugal^India BIT, Agreement between the Portuguese Republic and the
Republic of India on the Mutual Promotion and Protection of Investments (28 June 2006),
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/15884; Indonesia^India BIT,
Agreement between the Government of the Republic of Indonesia and the Government of the
Republic of India for the Promotion and Protection of Investments (10 February 1999),
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/15634; Israel^India BIT,
Agreement between the Government of the Republic of India and the Government of the State of
Israel for the Promotionand Protection of Investments (29 January1996),5http://investmentpolicy-
hub.unctad.org/Download/TreatyFile/15644. Jordon^India BIT, Agreement between the
Government of the Republic of India and the Hashemite Kingdom of Jordan for the Promotion
and Protection of Investments (30 November 2006), 5http://investmentpolicyhub.unctad.
org/Download/TreatyFile/15664; Kazakhstan^India BIT, Agreement between the Government of
the Republic of Kazakhstan and Government of the Republic of India for the Promotion and
Reciprocal Protection of Investments (9 December 1996), 5http://investmentpolicyhub.unctad.
org/Download/TreatyFile/15674; Kyrgyzstan^India BIT, Agreement between the Government of
the Republic of India and the Government of Kyrgyz Republic for The Promotion and Protection
of Investments (16 May 1997), 5http://investmentpolicyhub.unctad.org/Download/Treaty

File/15704; Lao^India BIT, An Agreement between the Government of the Republic of India and
The Government of the Lao People s Democratic Republic for the Promotion and Protection of
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Investments (09 November 2000),5http://investmentpolicyhub.unctad.org/Download/Treaty

File/15714; Latvia^India BIT, Agreement between the Government of the Republic of India and
the Government of the Republic of Latvia for the Promotion and Protection of Investments
(18 February 2010), 5http://investmentpolicyhub.unctad.org/Download/TreatyFile/15724;
Libya^India BIT, Agreement between the Republic of India and the Great Socialist People’s
Libyan Arab Jamahiriya for the Promotion and Protection of Investments (26 May 2007),
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/15734; Lithuania^India BIT,
Agreement between the Government of the Republic of India and the Government of the
Republic of Lithuania for the Promotion and Protection of Investments (31 March 2011),
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/15744; Macedonia^India BIT,
Agreement between the Government of the Republic of India and the Government of the
Republic of Macedonia for the Promotion and Reciprocal Protection of Investments (17 March
2008), 5http://investmentpolicyhub.unctad.org/Download/TreatyFile/15754; Mexico^India
BIT (n 15); Mongolia^India BIT, Agreement between the Government of the Republic of India
and the Government of Mongolia for the Promotion and Protection of Investments (03
January 2001), 5http://investmentpolicyhub.unctad.org/Download/TreatyFile/15794.
Mozambique^India BIT, Agreement between the Government of the Republic of Mozambique
and the Government of the Republic of India for the Reciprocal Promotion and Protection of
Investments (19 February 2009), 5http://investmentpolicyhub.unctad.org/Download/Treaty

File/15814; Myanmar^India BIT, Agreement between the Government of the Republic of
India and the Government of the Union of Myanmar for The Reciprocal Promotion and
Protection of Investments (24 June 2008),5http://investmentpolicyhub.unctad.org/Download

/TreatyFile/15824; Oman^India BIT, Agreement between the Government of the Sultanate of
Oman and the Government of the Republic of India for the Promotion and Protection of
Investments (02 April 1997), 5http://investmentpolicyhub.unctad.org/Download/Treaty

File/15854; Philippines^India BIT, Agreement between the Government of the Republic of
India and the Government of the Republic of the Philippines for the Promotion and
Protection of Investments (28 January 2000), 5http://investmentpolicyhub.unctad.
org/Download/TreatyFile/15864. Poland^India BIT, Agreement between the Government of
the Republic of India and the Government of the Republic of Poland for the Promotion and
Protection of Investment (07 October 1996), 5http://investmentpolicyhub.unctad.
org/Download/TreatyFile/15874; Qatar^India BIT, Agreement between the Government of
the Republic of India and the Government of the State of Qatar for the Reciprocal Promotion
and Protection of Investments (07 April 1999), 5http://investmentpolicyhub.unctad.
org/Download/TreatyFile/15904; Romania^India BIT, Agreement between the Government
of the Republic of India and the Government of Romania for the Promotion and Reciprocal
Protection of Investments (17 November 1997), 5http://investmentpolicyhub.unctad.
org/Download/TreatyFile/15914; Serbia^India BIT, Agreement between the Government of
the Republic of India and the Federal Government of the Federal Republic of Yugoslavia for
the Reciprocal Promotion and Protection of Investments (31 Januray 2003),
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/15964; Slovakia^India BIT,
Agreement between the Republic of India and the Slovak Republic for the Promotion and
Reciprocal Protection of Investments (25 September 2006), 5http://investmentpolicyhub.
unctad.org/Download/TreatyFile/15974; Sri Lanka^India BIT, Agreement between the
Government of the Democratic Socialist Republic of Sri Lanka and the Government of the
Republic of India for the Promotion and Protection of Investment (22 January 1997),
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/16004; Sudan^India BIT,
Agreement between the Government of the Republic of India and the Government of the
Republic of the Sudan for the Promotion and Protection of Investments (22 October 2003),
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/16014; Syria^India BIT,
Agreement between the Government of the Republic of India and the Government of the
Syrian Arab Republic on the Mutual Promotion and Protection of Investments (18 June 2008),
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/16054; Taiwan^India BIT,
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Agreement between the India Taipei Association in Taipei and the Taipei Economic and Cultural
Center in New Delhi on the Promotion and Protection of Investments (17 October 2002),
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/16064; Tajikistan^India BIT,
Agreement between the Government of the Republic of India and the Government of the
Republic of Tajikistan for the Promotion and Protection of Investments (13 December 1995),
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/16074; Thailand^India BIT,
Agreement between the Government of the Kingdom of Thailand and the Government of the
Republic of India for the Promotion and Protection of Investments (10 July 2000),
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/16084; Trinidad and Tobago^
India BIT, Agreement between the Government of the Republic of India and the Government of
Republic of Trinidad and Tobago for the Promotion and Protection of Investments (12 March
2007), 5http://investmentpolicyhub.unctad.org/Download/TreatyFile/16094; Turkey^India BIT
(n 25); Turkmenistan^India BIT, Agreement between the Government of the Republic of India
and the Government of Turkmenistan for the Promotion and Protection of Investments (20
September 1995),5http://investmentpolicyhub.unctad.org/Download/TreatyFile/16114; Ukraine^
India BIT, Agreement Government of the Republic of India and the Government of Ukraine for
the Promotion and Protection of Investments (01 December 2001),5http://investmentpolicyhub.
unctad.org/Download/TreatyFile/16124; United Kingdom^India BIT, Agreement between the
Government of the United Kingdom of Great Britain and Northern Ireland and the Government of
the Republic of India for the Promotion and Protection of Investments (14 March 1994),
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/16134; Vietnam^India BIT,
Agreement between the Government of the Republic of India and the Government of the Socialist
Republic of Vietnam for the Promotion and Protection of Investments (08 March 1997),
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/16164; Yemen^India BIT,
Agreement between the Government of the Republic of India and the Government of the
Republic of Yemen for the Promotion and Protection of Investments (01 October 2002),
5http://investmentpolicyhub.unctad.org/Download/TreatyFile/16174; Switzerland^India BIT,
Agreement between the Swiss Confederation and the Republic of India for the Promotion and
Protection of Investments (04 April 1997), 5http://investmentpolicyhub.unctad.org/Download
58 Italy^India BIT, Agreement between the Government of the Italian Republic and the

Government of the Republic of India on the Promotion and Protection of Investments (23
November 1995), 5http://investmentpolicyhub.unctad.org/Download/TreatyFile/54574;
Uzbekistan^India BIT (n 54).

59 India^Colombia BIT (n 14).
60 Ibid. The NRL ‘relating to’ has been used twice in India^Colombia BIT (n 14) in its different

sub-clauses.
61 Finland^Nepal BIT (n 55); BIMSTEC Agreement (n 17); SAFTA (n 17).
62 Mauritius^Pakistan BIT (n 15); Singapore^Pakistan BIT, Agreement between the Government

of the Republic of Singapore and the Government of the Islamic Republic of Pakistan on the
Promotion and Protection of Investments (08 March 1995), 5http://investmentpolicyhub.
unctad.org/Download/TreatyFile/21264.

63 SAFTA (n 17).
64 China^Sri Lanka BIT, Agreement between the Government of the Democratic Socialist

Republic of Sri Lanka and the Government of the People’s Republic of China on the Reciprocal
Protection and Promotion of the Investments (13 March 1986),5http://investmentpolicyhub.
unctad.org/Download/TreatyFile/7814.

65 US^Sri Lanka BIT, Treaty between the United States of America and the Democratic Socialist
Republic of Sri Lanka Concerning the Encouragement and Reciprocal Protection of
Investment (20 September 1991), 5http://investmentpolicyhub.unctad.org/Download/Treaty

File/22954; APTA Agreement (n 17); BIMSTEC (n 17); SAFTA (n 17).
66 Sri Lanka^India BIT (n 57).
67 BIMSTEC (n 17); SAFTA (n 17).
68 SAFTA (n 17).
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Articles on State Responsibility.69 The International Court of Justice (ICJ), in
various cases, has reiterated and acknowledged that ‘necessity’ is part of
CIL.70 ‘Necessity’, as mentioned in the ILC’s articles, provides for when the de-
fence of necessity can be invoked.71

The state of necessity simply dictates that any action taken by a State that in
normal circumstances would have been unlawful can be justified in excep-
tional circumstances, if that action was its only option to protect its interests.72

The ‘defence of necessity’ can only be taken when the primary rules of a par-
ticular regime have been breached and where the defence for such a breach
works as a secondary rule.73 In this respect, the plea of ‘necessity’ acts as a
safeguard for those States that are alleged to have breached their international
legal obligations.74 It encompasses in itself all those actions, in the traditional
sense, of a State that are not in consonance with international obligations.75

However, ‘necessity’ in its modern sense does not comprise itself of all actions
of States constituting a wrongful act.76 The instances cited by the ILC77 include
only judicial decisions involving issues like monetary obligations,78 the use of
force,79 and commercial activities.80 Therefore, the defence of necessity is avail-
able to States only in narrow or exceptional circumstances that are also very

69 International Law Commission, Articles on the Responsibility of States for Internationally
Wrongful Acts, UN Doc A/56/10 ( 2001) art 25 (ILC Articles on State Responsibility).

70 Gabc› |¤ kovo-Nagymaros Project (Hungary v Slovakia) [1997] ICJ Rep 7, para 51; Legal Consequences
of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion [2004] ICJ
Rep 136, para 140.

71 ILC Articles on State Responsibility (n 69) art 25(1):
‘1. Necessity may not be invoked by a State as a ground for precluding the wrongfulness of

an act not in conformity with an international obligation of that State unless the act:
(a) is the only means for the State to safeguard an essential interest against a grave and im-

minent peril; and
(b) does not seriously impair an essential interest of the State or States towards which the ob-

ligation exists, or of the international community as a whole.
2. In any case, necessity may not be invoked by a State as a ground for precluding wrongful-

ness if:
(a) the international obligation in question excludes the possibility of invoking necessity, or
(b) the State has contributed to the situation of necessity.’

72 Ibid.
73 August Reinisch, ‘Necessity in Investment Arbitration’ (2010) 41 Netherlands YB Intl L 137 at

148; Roman Boed, ‘State of Necessity as a Justification for International Wrongful Conduct’
(2000) 3 Yale Human Rights & Development LJ 1, 4.

74 ILC Report on State Responsibility (n 69).
75 Tarcisio Gazzini and others, ‘Necessity across International Law: An Introduction’ (2010) 41

Netherlands YB Intl L 3; Robert D Sloane, ‘On the Use and Abuse of Necessity in the Law of
State Responsibility’ (2012) 6 AJIL 447.

76 Ian Brownlie, Principles of Public International Law (6th edn, OUP 2003) 448.
77 ILC Report on State Responsibility (n 69).
78 Beate Rudolf and Nina Hu« fken, ‘Argentinean State Bonds-Defense of Necessity in Relationship

between State and Private Debtors-Customary International Law and General Principles of
Law’ (2007) 101 AJIL 857.

79 James Crawford,The International Law Commission’s Articles on State Responsibility, art. 25(1),
(2002) 81.

80 Ibid.
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evident from negative language (for example, the use of the word ‘unless’) in
which Article 25 is concluded. The codification of the defence of necessity
was purposely done by the ILC in order to limit the loose contours of ‘necessity
knows no law’ like situations.81 Also, for a State to make a plea of ‘necessity’,
there has to be the presence of a wrongful act on the part of that State.82 It
works as an affirmative defence for a state that has committed a wrongful
act.83 In the Gabc› |¤ kovo-Nagymaros Project case, the ICJ accepted that necessity
is ‘deeply rooted in general legal thinking.’84

‘Necessary’ as an independent treaty standard

A‘necessary’ NRL in general exception provisions, having textual similarity to
the ‘necessity’clause of Article 25 of the ILC Articles on State Responsibility, is
not usually found in investment treaties.85 However, BITs do contain some pro-
visions to deal with emergency situations. In order to tackle problems arising
during extraordinary situations, some countries tend to keep regulatory space
for them while making investment commitments with other countries.86

‘Necessity’ serves different meanings and functions in different treaty-based re-
gimes.87 It works as a tool to determine whether the regulatory actions taken
by the State are justifiable.88 In this way, it limits the actions taken by the
State that adversely affect the interest protected by that specific treaty regime
rather than just working as an excuse by a State for non-fulfilment of its inter-
national obligations.89 However, ‘necessity’does not provide any scale or meas-
urement that can determine whether an action by the State is justified.
Practically, it is also not possible that ‘necessity’ can determine what types of
actions or omissions by the State are justified or not justified.90 Situations and
circumstances behind every State action are different, and whether or not it is
justified is governed and determined by that particular treaty regime.

81 Sarah F Hill, ‘The ‘‘Necessity Defense’’ and the Emerging Arbitral Conflict in its Application to
the US-Argentina Bilateral Investment Treaty’ (2007) 13 L & Bus RevAm 547, 550^57.

82 Ibid.
83 Desierto (n 51) 827.
84 See Gabcikovo-Nagymaros Case (n 70) 37.
85 Sergey Ripinsky and KevinWilliams, Damages in International Investment Law (British Institute

of International and Comparative Law 2008) 340.
86 SR Subramanian, ‘Too Similar or Too Different: State of Necessity as a Defence under

Customary International Law and the Bilateral Investment Treaty and Their Relationship’
(2012) 9 Manchester J Intl Economic L 68.

87 Andrew D Mitchell and Caroline Henckels, ‘Variations on a Theme: Comparing the Concept of
‘‘Necessity’’ in International Investment Law andWTO Law’ (2013) 14 Chicago J Intl L 93, 97.

88 Ibid.
89 Kurtz (n 5).
90 One such example of a necessary clause in a BIT could be India^Australia BIT (n 55) art 15:

‘Prohibitions and Restrictions:
Nothing in this Agreement precludes the host Contracting Party from taking, in accordance
with its laws applied reasonably and on a non-discriminatory basis, measures necessary for
the protection of its own essential security interests or for the prevention of diseases or pests.’
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Therefore, courts and tribunals have developed their own criteria to determine
whether a measure is necessary.91

An inquiry as to their relationship with each other

There can be two broad reasons for the use of Article 25 of the ILC Articles on
State Responsibilityçthat is, the ‘necessity’ clause in cases of the violation of
BIT provisions.92 First, BITs usually do not contain ‘necessity’ clauses that also
provide for the requirement to invoke them, and, because of this, tribunals or
courts resort to requirements as set out in the ‘necessity’ clause in the ILC
Articles on State Responsibility.93 Also, though the recourse to CIL is not con-
tingent upon being provided under the text of the BIT, the possibility to resort
to CIL still may not be negated by the tribunal in absence of express text in
the BIT. Thus, second, sometimes the text of the Investment TreatyArbitration
clause in BITs allows tribunals to use customary international law.94 Also,
Article 42(1) of the Convention on the Settlement of Investment Disputes be-
tween States and Nationals of Other States provides for the application of
rules of international law to be applied by tribunals as may be applicable to
the disputes pending before them, thereby allowing tribunals to resort to CIL
as well when faced with problems of interpretation such as in the case of
necessity.95

When tribunals use norms established by Article 25 of the ILC Articles on
State Responsibility to interpret the ‘necessary’ clauses in BITs, despite having
separate ‘necessary’ clauses in BITs, it becomes a problem of harmonization of
the two sources. In contrast to Article 25, the text of general exception provi-
sions in BITs merely specifies the classes of measures contemplated under per-
missible objectives without providing those classes of action that will
inevitably result in a breach of treaty obligations or in their termination.
Since necessity clauses in BITs through specified permissible objectives provide
very limited classes of cases, the State can justify its action only under those
permissible objectives provided under necessity clauses in BITs. However, the
same is not the case with the Article 25 defence. The Article 25 defence in-
cludes a plethora of issues and interests.96 If parties to the BITs had desired to
have the necessity provision textually similar to Article 25, such as

91 Kurtz (n 5).
92 Alberto Alvarez-Jime¤ nez,‘NewApproaches to the State of Necessity in Customary International

Law: Insights fromWTO Law and Foreign Investment Law’ (2010) 19 Am Rev Intl Arb 463.
93 Ibid.
94 One such example of this could be India^Austria BIT (n 55) art 9(3)(iii):

‘The arbitral award shall be made in accordance with the provisions of this Agreement and
the general principles of International Law.’

95 Convention on the Settlement of Investment Disputes between States and Nationals of Other
States (1965, 575 UNTS 159); Alvarez-Jime¤ nez (n 92).

96 Dissertio (n 51).
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formulation, they would have had necessity clauses in BITs more analogous to
Article 25.97 The absence of an Article 25-type formulation in general excep-
tion provisions simply goes against the approach of interpreting a necessity
clause in BITs along the lines of necessity clauses in the ILC Articles on State
Responsibility.98

Analysis by tribunals on the interconnection between necessity clauses in CIL
and necessary NRLs in general exception provisions

The Enron, CMS, and Sempra tribunals,99 after establishing prima facie that
Argentina had breached certain provisions of the BIT, examined and rejected
the necessity plea first under CIL and then under Article XI of the US^
Argentina BIT. Confusion on the part of these tribunals to treat necessity
under CIL on the same level with necessary NRLs in general exception provi-
sions, without providing any interpretative justification, led to severe criticism
by annulment committees, as one annulment committee100 held that such an
approach by tribunals was a manifest error of law.101

However, necessary was also interpreted by other tribunals with different
methodologies. One such approach was followed by the LG&E tribunal,102

which tried to justifyArgentina’s measures under the general exception clause
by drawing support from the necessity clause under CIL. Its effort to maintain
the distinction between the specific treaty norm and the norm of CIL was cor-
rect. However, its failure to provide the content of the general exception
clause and rationale to support the general exception clause with norms in
CIL was lacking in its decision. The Continental tribunal,103 while rejecting the
conflation of the general exception clause under the BIT and the necessity
clause in CIL,104 suggested that the interpretation of ‘necessary’ should be
based on the World Trade Organization’s (WTO) jurisprudence.105 The tribunal
resorted to the ‘least restrictive alternative’ test as developed byWTO case law
by distancing itself from the ‘no other means available’ test.106 The El Paso
tribunal,107 while interpreting the term ‘necessary’ in Article XI of the
US^Argentina BIT, relied on the CIL meaning of ‘necessity’ and concluded

97 Ranjan (n 19).
98 Dissertio (n 51).
99 See note 32 for all three cases.
100 CMS Gas, Annulment (n 32) para 131.
101 Sinha (n 9).
102 LG&E (n 32).
103 Continental (n 32).
104 Ibid para 168.
105 Ibid para 85.
106 William W Burke-White and Andreas von Staden, ‘Private Litigation in a Public Law Sphere:

The Standard of Review in Investor-State Arbitrations’ (2010) 35 Yale J Intl L 283, 325.
107 El Paso Energy International Company vArgentine Republic, ICSID Case no ARB/03/155date?4.
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that since Argentina has contributed to the situation of necessity, therefore, it
cannot take the defence under Article XI of the US^Argentina BIT. The El
Paso tribunal, like the CMS, Enron, and Sempra tribunals, also tried to interpret
the term ‘necessary’ in line with CIL’s meaning of necessity as provided under
Article 25 of the ILC Articles on State Responsibility.108

The approach of conflating two concepts attracted criticism not only from
the annulment committees of these tribunals but also from scholars around
the globe. Christina Binder says elements of Article 25 of the ILC Articles on
State Responsibility are not simple and create a problem when applied to eco-
nomic emergencies since economic emergencies are always affected by both
internal and external factors.109 William Burke-White and Andreas Von
Staden, while talking about the types of possible interpretative methods that
can be undertaken,110 refer to the equation of the term ‘necessary’ with the re-
quirement of necessity under CIL as unsound. They reject this approach by as-
serting that if the necessity defense in CIL was intended, then there would not
have been arguments in favour of general exception clauses in BITs in the
first place. Ju00 rgen Kurtz rejects this approach on both textual and historical
grounds.111 Prabhash Ranjan also seems to have rejected this approach when
he says that ‘[i]f ::: treaty makers intended to use the ILC Article 25 defense to
achieve the permissible objectives given in NPM provisions, there was no need
to have an NPM provision because the customary defense is anyway
available.’112

One resonant difference between Article 25 of the Vienna Convention on the
Law of Treaties (VCLT) and treaty exceptions lies in the language of these pro-
visions.113 Article 25 of the VCLT uses the phrase ‘ground for precluding the
wrongfulness’, which means it assumes in itself that a wrongful act has al-
ready been committed, whereas, in treaty exceptions, wrongfulness is not
assumed; it is contested whether the act was wrongful or not. Also, before con-
tinuing, it would be wise to understand the rationale of WTO case law in rela-
tion to the interpretation of the necessity clause, as provided under Article XX
of the GATT.

Interpretation of ‘’ underWTO jurisprudence vis-a' -vis Article XX of the GATT

Necessity appears numerous times throughout the WTO Agreements.114

However, the general exception provisions, as provided under Article XX and

108 Ibid paras 551^630.
109 Binder (n 34) 77^8.
110 William Burke-White and von Staden (n 2) 343.
111 Kurtz (n 5).
112 Ranjan (n 19) 48.
113 Vienna Convention on the Law of Treaties (1969, 1155 UNTS 331).
114 Eg, General Agreement on Tariffs and Trade (1994, 55 UNTS 194) arts III:3,VII:3, XI:2(b) and (c),

XII:2(a), XVIII:9, XIX, XX(a), (b), (d), (i), XXI(b); Agreement on the Application of Sanitary and
Phytosanitary Measures (1994, 1867 UNTS 493) arts 2.1, 2.2, 5.6; Agreement on Technical
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Article XIV of the GATT and the General Agreement on Trade in Services
(GATS), respectively, containing necessary provisions, have received the most
attention from WTO tribunals. WTO tribunals, through various case laws,
have devised a detailed test to determine the meaning of ‘necessary’ under
these provisions.115 This two-tier test, as adopted by WTO tribunals, includes
a weighing and balancing process, followed by the determination of less
trade-restrictive measures. This approach was adopted by the appellate body
in Brazil ^ Retreaded Tyres.116 According to this approach, as held by the
Appellate Body in Brazil ^ Retreaded Tyre:

a panel must assess all the relevant factors, particularly the extent of the contribution to the
achievement of a measure’s objective and its trade restrictiveness, in the light of the import-
ance of the interests or values at stake ::: this result must be confirmed by comparing the
measure with possible alternatives, which may be less trade restrictive while providing an
equivalent contribution to the achievement of the objective.117

In a similar manner,WTO tribunals refer to three-step analysis as adopted
by the Appellate Body in Korea ^ Beef.118 In this approach, the importance of
measures adopted by the State,119 how such measures will contribute to
achieving the intended goals set out by the State,120 and the effects of such
measures on trade and commerce are usually taken into consideration.121

After analysing these three factors, the WTO tribunals try to find out whether
any alternative measure was available to the State. If so, the tribunals then de-
termine if the alternative measure was realistic in achieving the intended
goals set by the State.122 The importance of looking at alternative measures is
so that the State is not allowed to take the defence of necessity if the alternative
measure is found to be less restrictive on international commerce than the
measure originally taken by the State.123

The similarity between general exception provisions of BITs and the defence
provided by Articles XX and XXI of the GATT are conspicuous, as these two

Barriers to Trade (1994, 1868 UNTS 120) arts 2.2, 12.3, 12.7; Agreement on Safeguards (1994,
1869 UNTS 154) art 5.1; Agreement on Government Procurement (1994, 1869 UNTS 508) art
XXIII; General Agreement on Trade in Services (1994, 1869 UNTS 183) arts XII:2(d), XIV(a),
(b) (c), XIV bis:1(b); Agreement on Trade-Related Aspects of Intellectual Property Rights
(1994, 1869 UNTS 299) arts 8.1, 27.2, 39.3, 73(b).

115 Michael Ming Du, ‘The Rise of National Regulatory Autonomy in the GATT/ WTO Regime’
(2011) 14 J Intl Economic L 639, 672.

116 Brazil ^ Measures Affecting Imports of Retreaded Tyres, WTO Doc WT/DS332/AB/R, Appellate
Body (2007) [Brazil ^ Retreaded Tyres].

117 Ibid para 178.
118 Korea ^ Measures Affecting Imports of Fresh, Chilled and Frozen Beef,WTO Doc WT/DS161/AB/R

Appellate Body (11 December 2000) para 161 [Korea ^ Beef].
119 Ibid para 162.
120 Ibid para 163.
121 Ibid.
122 Ibid.
123 United States ^ Measures Affecting the Cross-Border Supply of Gambling and Betting Services,WTO

DocWT/DS285/AB/R, Appellate Body (7 April 2005) paras 309^11 (US ^ Gambling).
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articles provide for both general exceptions and security exceptions that are
also usually covered under general exception provisions in BITs.124 The ap-
proach of WTO tribunals has been consistent in applying the least restrictive
alternative test involving exceptions as provided under Articles XX and XXI of
the GATT.125 Recent scholarly works have pointed out that the least restrictive
alternative test is a more balanced approach since it harmonizes the conflict-
ing interests of the disputing parties compared to the only means available
test, which was adopted by the International Centre for Settlement of
Investment Disputes against Argentina.126 The GATT panel, in US ^ Section
337127, explained the importance of the least restrictive alternative test in the
following words:

A contracting party cannot justify a measure inconsistent with another GATT provision as
‘necessary’ in terms of Article XX(d) if an alternative measure which it could reasonably
be expected to employ and which is not inconsistent with other GATT provisions is avail-
able to it. By the same token, in cases where a measure consistent with other GATT provi-
sions is not reasonably available, a contracting party is bound to use, among the measures
reasonably available to it, that which entails the least degree of inconsistency with other
GATT provisions.128

The only investment arbitration case related to the Argentine crisis that has
followed the approach of the WTO panels and Appellate Body while interpret-
ing ‘necessary’ is the Continental case. As pointed out by scholars, the tribunal
in the Continental case distanced itself from the no other alternative test and
tilted in favour of the least restrictive alternative test.129 By relying on WTO
case law, the tribunal in this case justified measures taken by Argentina
under the general exception clause in the US^Argentina BIT.130 Working on
the jurisprudence of theWTO tribunals, it framed the two-step approach to as-
certain the meaning of necessary. First, it had to identify the contribution of
the measure in achieving the intended goals, and, second, it had to determine
whether there was any alternative measure available to the State, which, in
turn, was more suitable to achieve the intended goals than the measure origin-
ally taken by the State.131

124 Burke-White and von Staden (n 105).
125 Alan O Sykes, ‘The Least Restrictive Means’ (2003) 70 U Chicago LR 403, 416.
126 Mads Andenas and Stefan Zleptnig, ‘Proportionality and Balancing in WTO Law: A

Comparative Perspective’ (2007) 20 Cambridge Rev Intl Affairs 71; Andrew D Mitchell,
‘Proportionality and Remedies inWTO Disputes’ (2006) 17 EJIL 985; Thomas Sebastian, ‘World
Trade Organization Remedies and the Assessment of Proportionality: Equivalence and
Appropriateness’ (2007) 48 Harvard ILJ 337.

127 United States - Section 337 of the Tariff Act of 1930, Report by the Panel adopted on 7
November 1989, (L/6439 - 36S/345), available on 5https://www.wto.org/english/tratop_e/dis-
pu_e/87tar337.pdf4accessed on 12 July 2017.

128 Andrew D Mitchell (n 126).
129 Burke-White and Staden (n 105) 325.
130 Korea ^ Beef (n 118); Brazil ^ Retreaded Tyres (n 116); US Gambling (n 123).
131 Continental (n 32) para 156.
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It is argued here that the least restrictive alternative test should be applied to
interpret necessary in general exception provisions; however, such reliance
should be preceded by a weighing and balancing approach as adopted by vari-
ous WTO tribunals. These two approaches, while maintaining their separate
periphery, complement each other in the interpretation of necessary. Where
the weighing and balancing approach provides us with the preliminary deter-
mination of the measure taken by the State, the least restrictive alternative
test provides the confirmation of such a determination. Thus, this article
argues that the least restrictive alternative test should be used to interpret ne-
cessary; however, this test must be preceded by the weighing and balancing
test in order to ascertain a balanced outcome while interpreting necessary in
general exception provisions.

Example from South Asia: new Indian Model BIT

In January 2016, India came up with its new Model BIT to review its current
BIT regime and ISDS mechanism.132 The reasons that augmented the framing
of this new Model BIT, as India already had a 2003 Model BIT, were the back-
lash from theWhite Industries case133 and the growing number of ISDS cases
against India after 2011.134 The new Model BIT can certainly be said to be
tilted in favour of the host State. This shift in approach by India can be easily
understood with its confrontation with numerous ISDS cases after 2010.
Some of the salient features of the new Model BIT are the inclusion of an enter-
prise-based definition of investment; the exclusion of a most-favoured-nation
and fair-and-equitable-treatment provisions; the incorporation of the police
power doctrine, among other tests, like sole effect and proportionality, to

132 Model Text for the Indian Bilateral Investment Treaty, Ministry of Finance, Government of
India,5http://pib.nic.in/newsite/PrintRelease.aspx?relid¼1334124accessed 16 February 2017.

133 White Industries Australia Limited v India, UNCITRAL (30 November 2011)5http://www.italaw.
com/cases/11694 accessed 13 February 2017 (White Industries). White Industries obtained an
arbitral award in its favour in a contractual dispute with Coal India, an Indian public sector
company, and sought enforcement of the award before the Delhi High Court. Simultaneously,
Coal India approached the Calcutta High Court to have the award set aside, and the request
was granted.White Industries appealed to the Supreme Court in 2004 and the final decision
is still pending. In 2010,White Industries took the matter to arbitration on the grounds that
the inordinate delay in Indian courts to enforce the arbitration award violates the
India^Australia BIT (n 55).White Industries argued that the delay violated the provisions on
fair and equitable treatment (FET), expropriation, MFN treatment, and free transfer of funds.
The tribunal dismissed White Industries’ allegations related to violation of the FET, expropri-
ation and free transfer of funds. However, the tribunal ruled that India violated the MFN provi-
sion of the India^Australia BIT and awarded White Industries AUS $4 million5https://www.
iisd.org/itn/2012/04/13/the-white-industriesarbitration-implications-for-indias-investment-
treaty-program/4accessed 15 January 2017.

134 Prabhash Ranjan and Pushkar Anand, ‘The 2016 Indian Model Bilateral Investment Treaty: A
Critical Deconstruction’ (2018) 38 NW J Intl L & Business (forthcoming)5https://papers.ssrn.
com/sol3/papers.cfm?abstract_id¼29460414accessed 15 May 2017.
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determine indirect expropriation; full protection and security only for the
physical protection of an investment and investors and not for any other obli-
gations; the inclusion of both general and security exceptions in general ex-
ception provisions; the compulsory exhaustion of local remedies and some
jurisdictional qualifications135 in the ISDS clause; and so on.136

Article 32 of this new Model BIT deals with the general exception clause.137

This is a very detailed and exhaustive provision as it provides for a long list of
permissible objectives that includes, inter alia, public morals, public order,
human health and life, environment, and compliance with domestic laws.138

An important feature of this provision is that it only uses ‘necessary’ as the
NRL in the provision.139 Another important feature of this clause is that it
lays down the meaning of ‘necessary’. It provides that ‘necessary’means adopt-
ing a less restrictive measure in the footnote of the clause.140 This shows the
inclination of the Indian government towards the least restrictive alternative
approach in determining whether a measure was ‘necessary’ or not. This may
be a template as to how all South Asian countries should draft their BITs.

Before this new Model BIT came out in 2016, many Indian scholars had al-
ready argued that ‘necessary’ should be interpreted on the least restrictive al-
ternative approach rather than on any other test.141 Ranjan argues that the
least restrictive alternative approach is the right approach for interpreting ‘ne-
cessary’ in international investment agreements even before the new Model
BIT came into the picture.142 This approach, however, is still missing from
almost all South Asian BITs.

However, this adherence to only the least restrictive alternative approach
without having reference to the weighing and balancing approach will lead to
more complications as tribunals will only be concerned with the existence of
alternative measures rather than looking into the intention behind the meas-
ure taken by the host State. In US ^ Gambling,143 the Appellate Body, while

135 The investor is allowed to bring a case against India only when the matter falls under chapter
II of the Model BIT, which includes provisions such as full protection and security, national
treatment, expropriation, monetary transfers, and compensation for losses. The investor
cannot bring a case against India for the breach of any other provision in the BIT.

136 Ibid.
137 Model Text for the Indian Bilateral Investment 5http://indiainbusiness.nic.in/newdesign/

upload/Model_BIT.pdf4accessed 15 May 2017 (Indian Model BIT).
138 Ibid art 32.
139 Ranjan and Anand (n 133).
140 Ibid n 6, in Indian Model BIT (n 136) art 32:

‘In considering whether a measure is ‘‘necessary’’, the Tribunal shall take into account
whether there was no less restrictive alternative measure reasonably available to a Party.’

141 Prabhash Ranjan, ‘India’s International Investment Agreements and India’s Regulatory Power
as a Host Nation’ (PhD dissertation, King’s College London, 2012); Amit Kumar Sinha,
‘Non-Precluded Measures in Bilateral Investment Treaties of South Asian Countries: A Legal
Study’ (LLM thesis, South Asian Universities, 2015).

142 Ranjan (n 19); Ranjan (n 140).
143 United States ^ Measures Affecting the Cross-Border Supply of Gambling and Betting Services,WTO

DocWT/DS285/R, Panel Report (10 November 2004).
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interpreting ‘necessary’ in Article XIVof the GATS, held that the weighing and
balancing approach is inherent in the necessity analysis.144 In this scenario,
the State making default of the foreign investment will just have to prove that
there was no alternative measure available to justify its default. This approach
is inherently problematic. The term ‘necessary’ in itself requires the State to
provide reasons for taking those measures that are in breach of international
obligations.When we leave out the weighing and balancing approach, we inad-
vertently dilute the gravity of the term ‘necessary’ as NRL, and we also fail to
distinguish justified regulatory measures from protectionist measures taken
by States. Therefore, it is argued here that reliance on the least restrictive alter-
native approach should occur with the weighing and balancing approach.

Conclusion
This article concludes that by resorting to the least restrictive alternative ap-
proach,WTO dispute settlement bodies and tribunals, in the interpretation of
‘necessary’clauses in BITs, have followed the right approach. One such possible
methodology is discussed below. Dian Disertio’s argument is theoretically
sound when she argues that theWTO and BITs represent two different regimes,
and her suspicion that any attempt to conflate these two regimes might create
problems is equally acknowledgeable.145 However, in the case of a lack of expli-
cit meaning of ‘necessary’ in the general exception provision of a treaty,
Article 31(3)(c) of theVCLTçthat is, ‘any relevant rules of international law ap-
plicable in the relations between the parties’çprovides the right approach for
tribunals to interpret ‘necessary’ in the treaty provision. If, in this approach,
tribunals use the help of the WTO’s jurisprudence, it does not make the ap-
proach of the tribunals, ipso facto, unsound. It is surprising that Disertio,
while rejecting Article 25 of the ILC’s Articles on State Responsibility as a
proper interpretative tool, accepts that it can be considered as any relevant
rule of international law. However, her analysis in regard to the WTO regime
does not undertake any such evaluation of Article 31(3)(c).146 Therefore, it is
submitted that GATT/WTO jurisprudence can be used as an interpretative
tool while interpreting ‘necessary’ in treaty exceptions under the authority of
Article 31(3)(c) of the VCLT, provided that the correct methodology is followed.

It is suggested here that tribunals, while dealing with the question of inter-
pretation of necessary, should look into whether there was a less restrictive
measure available to the State in place of trying to find out the equilibrium be-
tween benefits of the measure and its effect on investment.147 The availability
of less restrictive measures means the original measure was not necessary,
and, thus, the State cannot take the defence of necessity under general

144 US ^ Gambling (n 123) para 306.
145 Disertio (n 51).
146 Ibid.
147 Burke-White and Staden (n 2) 325.
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exception provisions. Also, the absence of the explicit meaning of necessary in
general exception provisions in BITs will certainly drive the tribunal to look
for the meaning of necessary in related regimes like the WTO. Thus, in BITs
signed by South Asian countries, necessary should be interpreted along the
lines of jurisprudence developed by WTO case law for interpreting necessary.
It is emphasized here that this approach is suitable for South Asian countries
as it harmonizes the interests of the State with the interests of the investor by
providing a balance between the State’s right to regulate and excessive restric-
tion on investments.With this approach, tribunals will focus more on the avail-
ability of less restrictive measure with States rather focusing on the intent of
the State behind the regulatory measure.148 This approach would be more ob-
jective in nature in comparison to ascertaining the intent of the State behind
the regulatory measure, which is highly subjective. In this scenario, this ap-
proach is beneficial for South Asian countries as a question of the impact of
any measure on investment will be zeroed in on the availability of less restrict-
ive measures than the subjective intent behind the regulatory measures of
these countries.149

South Asian countries contain a necessary NRL in 32 BITs. This NRL inflicts
high standards for States to vindicate their right to regulate in cases of default
of foreign investments. It is clear that of the 190 BITs, only 32 BITs contain
this NRL. The absence of necessary NRLs from South Asian BITs would mean
that these countries will not have to justify the conditions of necessary
during emergency situations. Thus, it is suggested here that South Asian coun-
tries may avoid the inclusion of necessary in the general exception provisions
of BITs, which will, in turn, give them more regulatory sphere. However, at
the same time, it is very important to maintain the balance between the inter-
ests of States and the interests of investors. These countries should ensure
this balance while avoiding necessary in their BITs.

148 Ranjan (n 19) 50.
149 Sinha (n 9).
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The cognisance of gender concerns is vital when contemplating policies 
to improve the socio-economic climate and stimulate growth. The 
primary purpose of this study is to locate women in structural and 
normative frameworks of the Indian Investment Agreements (IIA). 
It enables us to identify gender issues persisting in IIA due to the 
lack of any study and propose relevant reforms. The position of 
women in IIA due to the lack of extensive study and a considerable 
gap in the literature has been mostly unknown. Women are an 
important driver of socio-economic development. Creating greater 
socio-economic opportunities for women has compelling reasons, and 
inequalities impose development costs on societies. Hence, this study 
shall be significant as it will be the first detailed study to map women 
and examine Indian laws and policies from a gender neutrality 
perspective. This inquiry will pave the roadmap for a more gender-
inclusive and responsive IIA. 
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I. INTRODUCTION 

 
This article studies Indian Investment Agreements (IIAs) and how women are 
positioned in the structural and normative frameworks of such agreements. The 
scope of IIAs in this article is limited to studying the Indian Parliament, Bureaucracy, 
and Judiciary for an inquiry into the structural framework of IIAs. The article studies 
the normative content of IIAs concerning their gender neutrality (language), gender 
blindness, etc. This study will enable us to evaluate the tenets of IIA concerning 
gender issues and, if required, pave the roadmap for a more gender-inclusive Indian 
legal system. As Brooks writes  
“[w]e need to map the silences and fill them”.1 To borrow the words of Charlesworth 
and Chinkin, an “archaeological digging” shall be done into different layers of IIA.2 
In the absence of any study, the question of whether IIA requires gender reforms 
and to what degree cannot be answered. The general trend is that international law 
side-lines women;3 it would be hard to believe that IIA acts any differently. 
Investigation of the structural and normative content of IIA on gender issues will 
enable us to identify problems and provide possible venues for gender reforms. In 
this regard, the employment of feminist analysis and methods like asking women 
questions, raising consciousness etc., shall help present the experiences of women 
as participants and stakeholders in IIA. This, in turn, shall be another step towards 
greater gender inclusiveness. Women as decision-makers and policymakers and the 
representation of women in IIAs are different matters but profoundly intertwined. 
Women in decision-making positions at the IIA law-making level can bring more 
gender-inclusive law and policy frameworks which, in turn, would help the women 
who are subject to these laws and policies.  
 
Before any inquiry into IIA is made, let us take the privilege to provide the reader 
with a glimpse of the international legal sphere. Despite being addressed as quite 
progressive and women’s rights-oriented4, the situation at the international level is 
no better. 

 
1 Rosa Ehrenreich Brooks, Feminism and International Law: An Opportunity for Transformation , 14 

YALE J.L. & FEMINISM 345, 352 (2002). 
2 HILARY CHARLESWORTH & CHRISTINE CHINKIN, THE BOUNDARIES OF INTERNATIONAL 

LAW: A FEMINIST ANALYSIS 349 (2000). 
3 Id. at 173. 
4 Some instances of progressive attitudes could be found in global commitments made by 
states, like World Conference on Human Rights, Vienna Declaration and Programme of Action, 

U.N. Doc. A/CONF.157/24 (Part I), chap. III (1995); Report of the Fourth World 
Conference on Women, Beijing Declaration and Program in Action, U.N Doc. 

A/CONF.177/20/Rev.1, chap. I, Res. I, annexes I and II; U.N. Conference on Sustainable 
Development Rio 20; Millennium Development Goals, etc.  
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Women’s first interaction with international law is generally associated with the 
meeting of the International Congress of Women in 1915 in The Hague and its call 
for the peaceful settlement of disputes.5 Since then, much has been said and written 
about the role and status of women and why their active participation in all spheres 
of the international legal system is relevant and important. However, the study of 
women as participants in international law-making offers a completely different 
picture. As of December 2015, women’s representation at the high management 
level (D-2 and above)6 in the United Nations (UN) system ranges from a dismal 
~27% to ~30%.7 From its establishment in 1945 to date, there has not been a 
woman Secretary-General of the UN.8 This pattern of underrepresentation of 
women at the senior management level can be observed across all UN agencies 
barring a few.9  
  
Even in International Tribunals and Courts, women are underrepresented. For 
example, as of May 2020, the International Court of Justice (ICJ) has three women 
judges making their overall percentage on the bench to 20%.10 International Law 
Commission (ILC) had its first woman member in 2001 after almost more than fifty 
years of its establishment.11 As of September 2019, ILC has four female members in 
the body of a total of thirty-four members which is around 12% of the total strength.  

In the ILC’s history of seventy years, only seven female members have ever been 
part of the ILC.12 This quick analysis of international bodies reveals a highly skewed 

 
5 B. S. CHIMNI, Feminist Approaches to International Law: The Work of Hilary Charlesworth and 

Christine Chinkin, in INTERNATIONAL LAW AND WORLD ORDER: A CRITIQUE OF 

CONTEMPORARY APPROACHES 358 (2d ed. 2017). 
6 D-2 refers to senior level professionals. There are senior appointments like Secretary 
General, Director General, etc. which constitute some of the top positions at UN.  
7 For date of contract of one year or more, see U.N. Women, Status of Women in the United 
Nations System, (2016), 

https://www.unwomen.org/sites/default/files/Headquarters/Attachments/Sections/Libr
ary/Publications/2016/Status-of-women-in-the-United-Nations-system-2016-en.pdf. 
8 Department of Economic and Social Affairs, The World’s Women 2015 Trends and 
Statistics, 130 (2015), 

https://unstats.un.org/unsd/gender/downloads/WorldsWomen2015_report.pdf. 
9 Id. 
10 Current Members, INTERNATIONAL COURT OF JUSTICE, https://www.icj-
cij.org/en/current-members. 
11 U.N. Office of Legal Affairs, Opening Remarks by Mr. Miguel de Serpa Soares (May 24, 
2018), 

https://legal.un.org/ola/media/info_from_lc/mss/speeches/MSS_ILC70_gender_side_e
vent-24-May-2018.pdf.  
12 Christiane Ahlborn & Bart Smit Duijzentkunst, 70 Years of the International Law Commission: 
Drawing a Balance for the Future, OPINIO JURIS (May 3, 2018), 

http://opiniojuris.org/2018/05/03/70-years-of-the-international-law-commission-
drawing-a-balance-for-the-future/. 
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gender ratio in favour of men. This leads to perpetuation of an androcentric 
worldview and decision-making. This bias does not only manifest itself in terms of 
relegating female issues to a lesser degree of importance but also side-lining the 
normative female experiences.13 The paternalistic attitude adopted in gender-
focused policies is a form of benevolent sexism, which is found to be harmful to the 
cause of women’s empowerment.14 Therefore, there is a need to have more women 
at the decision-making table.15 Despite its apparently progressive nature, 
international legal structures and norms have failed women. The normative content 
of international law is no less worrisome vis-à-vis the status and position of women. 
Despite having a rich body of international human rights instruments which aim to 
protect the rights of women, discrimination against women persists in all spheres of 
their lives. Against this background, due to inadequate studies, the status and 
position of women under the structural and normative content of IIAs is unknown. 

 
Therefore, the examination of the position of women in the structural and normative 
framework of IIAs and how IIAs may render gender-blind, if not gender-biased, 
norms, and policies in the absence of participation of women is necessary. 
For this article, the study of IIAs shall be divided into structural and normative parts. 
The structural part shall include mapping of women in law-making bodies like the 
Parliament of India, the executive branch, the Judiciary, and Academia. The 
normative part shall include an analysis of IIAs followed by suggestions for reforms 
which cater to the concerns of women through IIAs. 
 

II. ANALYSIS OF STRUCTURAL CONTENT OF IIA 
 

Women’s movement and their struggle for equal rights and status are centuries old. 
According to Fraser, it is a struggle for gender equality and inclusion in social, 
political, and economic spheres mostly dominated by men.16 According to Deborah 
Rhode, it challenges existing ideological and institutional structures and distributions 

 
13 The conformity bias often leads to the minority, primarily consisting of women, agreeing 
with the majority, dominated by men. Therefore, to enable women to voice their concerns, 

their representation in the aforesaid bodies matters.  
14 Peter Glick & Susan T. Fiske, An Ambivalent Alliance: Hostile and Benevolent Sexism as 

Complementary Justifications for Gender Inequality, 56(2) AM. PSYCHOLOGIST 109, 112 (2001).  
15 Tam O’Neil & Pilar Domingo, The Power to Decide: Women, Decision-Making and Gender 

Equality, https://www.odi.org/sites/odi.org.uk/files/odi-assets/publications-opinion-
files/9848.pdf. Decision making here refers to ability to influence decisions in all spheres of 

public and private activities; for example, law making, policy making, or judicial activities etc. 
It includes formal access to positions of authority and to decision making processes. It is a 

combination of capabilities, access and actions that influence law and policy making.  
16 Arvonne S. Fraser, Becoming Human: The Origins and Development of Women’s Human Rights , 

21(4) HUM. RTS. Q. 853, 859 (1999). 



Spring, 2023]             Locating Women in Indian Investment Agreements 5 

 
 

of power.17 A more responsive legal system for bringing social change to gender-
related power issues is one of the important goals of the women’s movement.18 
 
In India, equal opportunities for women still look like a far-flung dream. The 
invisibility of women from law/policy-making bodies, unequal pay, poor literacy rate 
and struggle to have property rights are some examples of these struggles. 19 As 
explained above, feminism demands such opportunities through its various schools; 
however, there is another very convincing argument that calls for equal 
opportunities for women. This results from the demand for diversity. But, why is 
diversity important? Some of the arguments entail that it helps in avoiding cognitive 
biases and decision-making fairer.20 Diversity brings sociological legitimacy to 
decision-making which, in the absence of diversity, may be seen as a biased 
decision.21 Although, most of these arguments are made in the context of 
adjudicatory processes, they are also true in any other field of decision-making. The 
article shall discuss this aspect while studying various public structures. 
 

A. Parliament 

 
The Parliament of India passes laws which apply to every subject of the Indian 
Republic. Debates and discussions on such laws take place in the two houses of the 
Parliament, the Upper House and the Lower House, apart from a few external 
consultations if desired or necessary. This means even the laws which directly affect 
the interest of women in India are made by the Parliament. The question that arises 
here is whether women are sufficiently represented in the Parliament, enabling them 
to participate in discussions and play an active role in lawmaking or, whether the 
majority consists of men who end up making laws for women in India. 
 
A study on the gender-wise representation in both houses of the Parliament shows 
that the 17th Lower House (Lok Sabha) consisting of 539 seats has only eighty-one 

 
17 Deborah L. Rhode, Feminist Critical Theories, 42(3) STAN. L. REV. 617, 619 (1990). 
18 Dianne Otto, Feminist Approaches to International Law, in THE OXFORD HANDBOOK OF THE 

THEORY OF INTERNATIONAL LAW 8 (Anne Orford & Florian Hoffman eds., 2016).  
19 Kishor Parashramji Brahmapurkar, Gender Inequality in India Hit by Illiteracy, Child Marriages 

and Violence, A Hurdle for Sustainable Development, 28 PAN AFR. MED. J. 178 (2017); Nilanjana 
Chakraborty, What Is Gender Pay Gap and Why Is It So Wide in India?, MINT (Dec. 3, 2019), 

https://www.livemint.com/money/personal-finance/what-is-gender-pay-gap-and-why-is-
it-so-wide-in-india-11575356633900.html; Win for Daughters: But More Needed to Ensure 

Women’s Property Rights, TIMES OF INDIA (Jan. 21, 2022), 
https://timesofindia.indiatimes.com/blogs/toi-editorials/win-for-daughters-but-more-

needed-to-ensure-womens-property-rights/.  
20 WON KIDANE, THE CULTURE OF INTERNATIONAL ARBITRATION 145 (2017).  
21 Andrea K. Bjorklund et al., The Diversity Deficit in International Investment Arbitration , J. 
WORLD INVEST. TRADE 410, 413 (2020) [hereinafter Bjorklund et al.].  
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seats represented by women which translates into around 15% of the total strength 
of the House.22 The Upper House (Rajya Sabha), until August 2020, had twenty-five 
women representatives out of 245 total seats making it around 10% of the total 
strength.23 This situation reflects that women-related laws are mainly made by men 
in India, and women do not have the number to overturn the decisions made by 
men. Efforts have been made to introduce the Women’s Reservation Bill which 
ensures a certain number of seats for women in the Parliament. However, it has been 
pending for the last twenty-seven years. 
 
This analysis presents a grave picture of inequalities persisting in the law-making 
processes. The absence of women, who constitute around half of the population in 
India, perpetuates and nurtures prejudices and creates an unequal distribution of 
sources prompting social injustices and more. Not only in terms of women-related 
laws but in also cases of international importance including participation in debates 
on international matters, a meagre number of women in debates and discussions 
may render their small presence invisible or lost to the overwhelming number of 
their male counterparts. In such situations, male biases and prejudices can hardly be 
balanced. Various studies have shown that the political inclusion of women is good 
for democracy.24 Participation of all in a democracy is desired to question unfair and 
unequal power dynamics.25 UN Commission on Women has argued that the 
“[a]bsence of women from leadership positions undermines democracy and decision 
making”.26 
 
It is suggested that more and more women should be encouraged to participate in 
political processes. It is incumbent upon the state machinery to ensure that the 
aforementioned barriers are removed or diluted considerably allowing women to be 
a part of political processes.  
 

B. Bureaucracy  

 
The uppermost law-making body in India, as explained above, presents a 
disappointing picture of women’s equality. The Parliament makes the law and the 

 
22 GENDER-WISE REPRESENTATION OF MEMBERS, https://sansad.in/ls/members.  
23 Tara Krishnaswamy, Female Parliamentarians at a Historic High, but Parties Must Do More, THE 

WIRE (Aug. 11, 2020), https://thewire.in/women/women-parliament-lok-sabha-rajya-
sabha-politica-parties.  
24 Elizabeth Asiedu et al., The Effect of Women’s Representation in Parliament and the Passing of 
Gender Sensitive Policies, 2 (2018), 

https://www.aeaweb.org/conference/2018/preliminary/paper/an5yEb5h.  
25 Id. 
26 Press Release, Economic and Social Council, Absence of Women from Leadership 
Positions Undermines Democracy, Commission on Status of Women Told, U.N. Press 

Release WOM/1541 (Feb. 28, 2006).  
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bureaucracy implements it. In India, government services are divided into three main 
services namely, All India services, central group services and state (provincial) 
services.27 All India services include the Indian Administrative Service (IAS), Indian 
Forest Service (IFoS) and Indian Police Service (IPS). 28 The struggle for women to 
be a part of these coveted services was not easy. Married women were not allowed 
to join the IAS in the initial years of Indian independence and in the event of their 
marriage during service, they were to resign from the office.29 Married women were 
only allowed to join the services after 1971 with the rule of maternity leave.30 
Women, whether married or not, were barred from recruitment in IPS till 1971.31 It 
was only in 1972 that a woman entered the IPS service. Entry of women into IFoS 
was also very late; it was in 1980 that the first woman entered this service.32 Although 
the rule relating to married women not allowed being IAS officers was removed, the 
mindset of the organisation remained the same that certain jobs are not for women.33  
 
Till 2019, out of 5205 IAS officers, only 935 were women IAS officers.34 This makes 
the total strength of women officers just around eighteen per cent of the total IAS 
cadre. Till January 2022, out of ninety-two Secretaries, only thirteen have been 
women.35 As of December 2021, counting all the states and UTs, there were only 
two women chief secretaries. As of January 01, 2020, there were only four women 
officers in the Legal and Treaty Division of the Ministry of External Affairs.36 As 
per the analysis done by Surabhi Bhatia and Akshi Chawla, out of 11569 IAS officers 
only 1527 have been women between 1951 and 2020.37 
 
At present, there is no reservation for women in All India Services. 38 The entry is 
only based on merit, despite all the challenges and social obstructions for women in 
Indian society. Implementation of policies and laws which affect women’s interests 

 
27 Jayasheela George, Women in Administration in India, 12(1) J. WOMEN’S STUD. 151–156 

(2011).  
28 Id. 
29 Id. 
30 Id. 
31 Id. 
32 Id. 
33 Surbhi Bhatia & Akshi Chawla, Why There Have Been So Few Women in India’s Administrative 
Services, INDIA SPEND (Jan. 5, 2022), https://www.indiaspend.com/gendercheck/why-there-

have-been-so-few-women-in-indias-administrative-services-795991 [hereinafter Bhatia & 
Chawla].  
34 On file with the author.  
35 Bhatia & Chawla, supra note 33.  
36 On file with author received through RTI. 
37 Bhatia & Chawla, supra note 33. 
38 Santosh Goyal, Social Background of Officers in the Indian Administrative Service (1989), 
http://103.82.220.134/pdf/santosh1.PDF.  
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and under-representation of women in decision-making are intertwined. The Beijing 
Declaration39 and Convention on the Elimination of All Forms of Discrimination 
Against Women (CEDAW)40, both called for equal participation of women in public 
life, administration and decision-making.41  
 
Notably, in the context of IIAs, where most of the negotiating teams from India 
mainly consist of men due to their sheer number, it is less likely that women will be 
able to negotiate terms of IIAs which are women-friendly and resonates with them 
well in terms of gender parity. 
 

C. Judiciary 

 

The Parliament makes the law; the bureaucracy implements it, and the judiciary 
enforces it. Most of the women-related matters in courts are heard by men. It is 
simply because women do not occupy such positions in equal numbers. A study has 
concluded that gender stereotyping is the reason for the lower representation of 
women in the judiciary.42 Equal representation of women in the judiciary has many 
benefits. The legitimacy of adjudication and inspiration for the next generation of 
female judges are some of the benefits to mention.  
 
As of April 2022, the Supreme Court of India had thirty-two judges out of which 
only four were women judges. There are 25 High Courts in India each having 
complete jurisdiction over a province or more. Data portrays a sad state of affairs in 
terms of gender diversity in our constitutional courts. Of the total seats occupied in 
the Supreme Court and various High Courts, both known as constitutional courts, 
only around 12% is occupied by women.  

 
The overall analysis of the Indian judicial system presents how it has dealt with the 
issue of gender diversity immaturely, and this utterly problematic picture must be 
rectified as soon as possible. Andrea Bjorklund writes that diversity is important 
because it ensures that at least one adjudicator can understand the dispute’s cultural 

 
39 Report of the Fourth World Conference on Women, Beijing, ¶¶ 165(k)-343, UN Doc. 

A/CONF.177/20/Rev. 1, Annex II (1996). 
40 See Convention on the Elimination of All Forms of Discrimination against Women, 

Preamble, G.A. Res. 34/180, 34 U.N. GAOR Supp. (No. 46) at 193, U.N. Doc. A/34/46, 
entered into force Sept. 3, 1981. 
41 U.N. Development Programme, Global Report on Gender Equality in Public 
Administration (Jul. 8, 2021). 
42 INT’L COMM’N OF JURISTS, WOMEN AND THE JUDICIARY 3 (2013), 
https://www.icj.org/wp-content/uploads/2014/10/Universal-Women-and-Judiciary-Gva-

For-1-Publications-Conference-Report-2014-ENG.pdf.  
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or social context.43 As mentioned earlier, diversity ensures avoiding cognitive biases 
and group thinking at the bench.44 Diversity may also improve the quality of 
decision-making and increase the normative legitimacy of the decisions.45 Also, 
feminist scholars have argued that female judges interpret laws from a different 
perspective and may seek a different outcome from their male counterparts. 46 They 
argue that women, due to their experience, contextualise matters in a legal dispute, 
unlike their male judges, who decide cases on abstract reasoning.47  
 
Any dispute relating to foreign investment in India, where matters relating to human 
rights or women’s rights are involved, will fare better if female judges, who can 
contextualise the experiences of women, preside to decide the case. Unfortunately, 
the few women judges lack training in such matters. This makes the case harder for 
the local population. They suffer due to the negative impact of foreign investments 
in India like deprivation of land rights, displacement from ancestral lands or 
exploitation of various forms etc.  
 
The overall analysis of this chapter disillusions the author and readers alike. Public 
legal institutions in India are a mockery in the face of gender equality. Women are 
mostly invisible from the structural framework of IIA. This absence would mean 
most of the positions at senior or decision-making levels are occupied by men. The 
men at the highest levels of decision-making act in self-interest; therefore, more men 
would mean lesser women-related or gender-sensitive policies or norms, etc. shall 
be formulated.48 Therefore, the absence of women from the structural framework 
of IIA is probably the main reason for the gender-biased decision-making processes 
or lack of gender-sensitive policies or norms in IIAs. This analysis calls for a strong 
case of gender parity in structural frameworks of IIA, particularly at senior 
management or decision-making levels. 
 

 
43 Andrea Kay Bjorklund, The Diversity Deficit in Investment Arbitration, EUR. J. INT. L. (April 4, 
2019), https://www.ejiltalk.org/the-diversity-deficit-in-investment-arbitration/ [hereinafter 

Bjorklund 2].  
44 Id. 
45 Bjorklund et al., supra note 21, at 413.  
46 Coontz P., Gender and Judicial Decisions: Do Female Judges Decide Cases Differently Than Male 

Judges?, 18 GENDER ISSUES 59, 71 (2000).  
47 Id. 
48 James M. Buchanan, Public Choice: Politics without Romance, (2013), 
https://www.cis.org.au/app/uploads/2015/04/images/stories/policy-magazine/2003-

spring/2003-19-3-james-m-buchanan.pdf; William N. Eskridge, Jr, Politics Without Romance: 
Implications of Public Choice Theory for Statutory Interpretation , 74 VIRGINIA L. REV. 275 (1988). 

The inspiration has been taken to analysis how people at decision-making work in self-
interest. 
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III. GENDER NEUTRALITY UNDER NORMATIVE CONTENT OF IIA  
 

This study argues, in the subpart above, that number matters. It concludes that 
equality in terms of number will be hopeful for gender justice. However, as of today, 
when numbers are nowhere near the halfway mark, analysis of gender neutrality and 
gender blindness of investment agreements in India will enable us to understand 
gender awareness and the sensitivity of IIAs. It must be reminded to the readers that 
this is in no way a critique of the content of IIAs but only an analysis of gender 
neutrality or blindness of laws. Gender neutrality here refers to “not being associated 
with men or women . . . in the style of language”.49 The term gender-blind has been 
used to identify the laws that are silent on issues concerning women. Most of the 
IIAs do not utilise gender-non-neutral language. However, it is important to 
remember that these bilateral investment treaties (BITs) are from an earlier age.50 
The BITs and free trade agreements (FTAs) that India has signed since 2015 are 
gender-neutral and include some significant provisions for women.51 This is a step 
in the right direction toward developing more gender-sensitive and balanced BITs.  
 
India-Brazil BIT (2020) in its Article 4.1 provides for the following provision:  
 

Based on the applicable rules and customs of international law as recognized 
by each of the Parties and their respective national law, no Party shall subject 
investments made by investors of the other Party to measures which 
constitute: a) denial of justice in any judicial or administrative proceedings; b) 
fundamental breach of due process; c) targeted discrimination, such as 
gender, race or religious belief . . .52 (emphasis supplied) 

 
A similar provision has been provided under Articles 3 of India-Belarus BIT and 
India-Kyrgyzstan BIT. In the global context, the BITs between Brazil and UAE,53 

 
49 Department of Economic and Social Affairs, Integrating a Gender Perspective into 
Statistics 192 (2016), https://unstats.un.org/unsd/genderstatmanual/Glossary.ashx. 
50 E.g., India-UK BIT. 
51 See, e.g., Investment Cooperation and Facilitation Treaty between the Federative Republic 

of Brazil and the Republic of India, Braz.-India, Jan. 25, 2020 [hereinafter India – Brazil BIT]; 
Bilateral Investment Treaty between the Government of Kyrgyz Republic and the 

Government of Republic of, Kyrg.-India, June 14, 2019; Treaty between the Republic of 
Belarus and the Republic of India on Investments, Belr.-India, Sep. 24, 2018.  
52 India – Brazil BIT, supra note 53, art. 4.1. 
53 Cooperation and Facilitation Investment Agreement between the Federative Republic of 

Brazil and the United Arab Emirates, Braz.-U.A.E., art. 4.2 (iii), Nov. 12, 2018. 
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Brazil and Guyana54, and Serbia and Turkey55 also contain similar provisions for 
investor protection on the ground of gender discrimination.  
 
According to a UNCTAD report, the increased representation of women at senior 
policy-making levels, advocacy campaigns about the benefits of gender equality, 
increased gender awareness research carried out by international organisations and 
academia, and the widely held belief that inclusive development that equally 
distributes its benefits will last for a long time are the reasons for these positive 
developments.56 
 
The addition of safeguards against discrimination other than based on nationality is 
another crucial consideration, as is seen in the current generation of BITs. For 
instance, the BIT between India and Brazil prohibits discrimination based on gender, 
ethnicity or religion.57 Investors will be safeguarded in this way not just against 
nationality-based discrimination but also against other types of prejudice such as 
gender, religion, etc.  
 
Nonetheless, in contrast to some new-generation trade agreements,58 with a few 
notable exceptions, new-generation Indian BITs or investment agreements do not 
include extensive sections addressing gender or women’s problems. The author was 
unable to locate any BITs that provided for the protection of gender in IIAs or the 
appointment of a diverse group of arbitrators in Investor State Dispute Settlement 
(ISDS) procedures. 
 
However, there have recently been a few encouraging developments. India’s future 
BITs can be written using a better model such as the one provided by the 2019 

 
54 Cooperation and Investment Facilitation Agreement between the Federative Republic of 
Brazil and the Co-operative Republic of Guyana, Braz.-Guy., art. 4.1 (iii), Dec. 13, 2018. 
55 Agreement between the Government of Republic of Serbia and the Government of the 
Republic of Turkey on Mutual Promotion and Investment Protection, Serb.-Turk., art. 3.3 

(g), Jan. 30, 2018.  
56 U.N. Conference on Trade and Development, The New Way of Addressing Gender Equality 

Issues in Trade Agreements: Is it a True Revolution?, Policy Brief No. 53 (Oct. 2017), 
https://unctad.org/en/PublicationsLibrary/presspb2017d2_en.pdf.  
57 Investment Cooperation and Facilitation Treaty between the Federative Republic of Brazil 
and the Republic of India, India-Braz., art. 4.1, Jan. 25, 2020.  
58 Chile-Uruguay Free Trade Agreement, ch. 14, arts. 14.1, 14.2, Oct. 4, 2016; African, 
Caribbean and Pacific Group of States-European Union Partnership Agreement, Preamble 

and arts. 1, 9, 11, 20, 25, 31 and 31a, June 23, 2000; Caribbean Forum States-European Union 
Economic Partnership Agreement, ch. 5, art. 191, Oct. 2008.  



12                                                 Trade, Law and Development                          [Vol. 15: 

311 

Netherland Model BIT (NMB).59 The NMB’s Article 6 addresses sustainable 
development.60 The contracting parties are required by Clause 3 of this Article to 
recognise the contribution of women to economic growth as well as the inclusion of 
a gender perspective for inclusive economic growth.61 Additionally, it states that 
parties to contracts must take down obstacles to women’s economic involvement 
and the crucial part that gender-responsive policies may play in achieving sustainable 
development.62 To ensure women’s involvement in the economy, it also stipulates 
that contractual parties must work together and support one another.63 Any 
discrimination against an investor based on their gender is prohibited by the BIT ’s 
fair and equitable treatment (FET) clause, according to Article 9(2).64 According to 
Article 20(2), the appointing authority must take gender and regional diversity into 
account when choosing arbitrators for the tribunal.65 
 
There is a need to have more gender-inclusive investment agreements. Most of these 
agreements often ignore the concerns of half the population while framing issues 
and policies. Even when some token provisions are made part of these agreements, 
women are mostly kept out of the decision-making processes. The overall gender 
analysis of the structural and normative framework of the IIA regime is 
disappointing. Women are mostly underrepresented in the structural framework of 
the IIA and issues concerning women in investment agreements are barely 
addressed. 
 

IV. SUGGESTIONS AND REFORMS 
 
A. Performance Requirement and Procurement Policy 

 
Even though foreign direct investment (FDI) has advantages for host countries, it 
may not necessarily support such countries’ developmental objectives.66 In these 
circumstances, performance requirements (PR) may be able to assist the state in 
balancing some of its interests with those of foreign investment. PRs are instruments 

 
59  U.N. Conference on Trade and Development, Netherlands Model Investment Agreement 

(March 22, 2019), https://investmentpolicy.unctad.org/international-investment-
agreements/treaty-files/5832/download.  
60 Id., art. 6. 
61 Id. 
62 Id.  
63 Id.  
64 Id., art. 9(2).  
65 Id., art. 20(2). 
66 Suzy H. Nikièma, Performance Requirements in Investment Treaties, INT’L INSTITUTE FOR 

SUSTAINABLE DEV. (2014), https://www.iisd.org/system/files/publications/best-practices-

performance-requirements-investment-treaties-en.pdf. [hereinafter Nikièma]. 
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in the form of demands placed on foreign investors to fulfil certain objectives while 
conducting business in the host nation.67 However, using PRs might occasionally be 
considered ineffective.68 The Washington Consensus concluded that the 
employment of PRs was harmful to investment and commerce. 69 Consequently, 
several of the agreements that the United States and Canada have signed forbid 
PRs.70 The predominant strategy is for states to employ PRs to promote their 
legitimate non-economic interests, despite such a restrictive practice. The WTO’s 
Agreement on Trade-Related Investment Measures (TRIMs), which forbids some 
PRs under its provisions 2.1, also adopts this strategy.71  
 
Resultantly, governments may make good use of PRs to achieve gender parity and 
safeguard the legitimate interests of women. For instance, nations can impose PRs 
on foreign investors that include preferences for hiring women, local content 
requirements up to a particular percentage from women-owned businesses, training 
programs for women, and technology transfer to women-owned industries, among 
other things. However, it is equally essential that governments employ such a tool 
sensibly and without undermining the goal of their IIA duties. 
 

B. Dispute Settlement 

 
Despite the fact that investments and investors are protected by investment 
agreements (IAs), investors are nevertheless obligated to uphold human rights duties 
under the relevant host state legislation.72 Consequently, the ISDS tribunal may need 
to consider claims that the investor violated the relevant laws of the host nations 
with regard to human rights notwithstanding its restricted authority.73 The tribunal 
may only grant the host state’s counterclaim over human rights if the IA’s dispute 

 
67 Id. 
68 See World Bank Guidelines on the Treatment of Foreign Direct Investment, Guideline II 
(3), 31 ILM 1363, (1992); UNCTAD, World Investment Report, 112 (2014), 

https://unctad.org/system/files/official-document/wir2014_en.pdf; C. Fontheim & M. 
Gadbaw, Trade Related Performance Requirements Under the GATT-MTN System and US Law, 14 

L. & POL’Y INT’L BUS. 129, 139 (1982); M. SORNARAJAH, THE INTERNATIONAL LAW ON 

FOREIGN INVESTMENT 114 (2017). 
69 Nikièma, supra note 66, at 1. 
70 See Agreement Between the Government of Canada and the Government of the People’s 

Republic of China for the Promotion and Reciprocal Protection of Investments, Can.-China, 
art. 9, Sep. 9, 2012; U.S.-Ukraine BIT, art. 2.6, March 4, 1994; North American Free Trade 

Agreement, Can.-Mex.-U.S., Dec. 17, 1992, 32 I.L.M. 289, art. 1106 (1993). 
71 Nikièma, supra note 66, at 7. 
72 Eric De Brabandere, Human Rights and International Investment Law, in RESEARCH 

HANDBOOK ON FOREIGN DIRECT INVESTMENT 619 (Markus Krajewski et al. eds., 2019) 

[hereinafter Brabandere]. 
73 Id. at 620. 
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resolution provision is sufficiently inclusive to include all investment-related 
problems without restriction.74 However, the tribunal may not permit the 
transformation of investment issues into human rights problems.75 Additionally, the 
balancing requirements may be met by including particular clauses in IIAs that 
correspond to the responsibility of investors with regard to human rights on the 
territory of the host state. Such wording is present in a number of model investment 
agreements and free trade agreements, and it also puts human rights duties on 
investors.76 The problem of regulatory chill is another crucial element that cannot 
be disregarded.77 Due to a lack of regulatory space offered by IAs or concern over 
foreign investors bringing ISDS suits in circumstances of state involvement, it is a 
situation where states choose not to take action against the investor while being 
aware of the investor’s violation of human rights. Therefore, it is crucial that states 
have sufficient room for regulation through general exception provisions or any 
other IIA rules.78  
 
In order to balance economic and non-economic interests, Petersmann has 
passionately campaigned for the adoption of “balancing principles” by regional 
tribunals like the European Court of Human Rights (ECHR).79 The goal of the 

 
74 Patrick Dumberry & Gabrielle Dumas-Aubin, When and How Allegations of Human Rights 
Violations Can Be Raised in Investor-State Arbitration, 13(3) J. WORLD INVEST. & TRADE 349, 

360 (2012). 
75 Brabandere, supra note 72, at 629. 
76 See Trade and Gender in Free Trade Agreements: The Canadian Approach, GOV. OF 

CANADA, https://www.international.gc.ca/trade-commerce/gender_equality-

egalite_genres/trade_gender_fta-ale-commerce_genre.aspx?lang=eng; Netherlands model 
Investment Agreement, https://investmentpolicy.unctad.org/international-investment-

agreements/treaty-files/5832/download.  
77 For more literature on regulatory chill, see Kyla Tienhaara, Regulatory Chill in a Warming 

World: The Threat to Climate Policy Posed by Investor-State Dispute Settlement, 7 TRANSNAT’L 

ENVIRON. L. 229 (2018); K. Tienhaara, Regulatory Chill and the Threat of Arbitration: A View 

from Political Science, in EVOLUTION IN INVESTMENT TREATY LAW AND ARBITRATION 606, 
615 (C. Brown et al. eds., 2011); K. Cooper et al., Seeking a Regulatory Chill in Canada: The Dow 

Agrosciences NAFTA Chapter 11 Challenge to the Quebec Pesticides Management Code , 7(1) GOLDEN 

GATE UNIV. ENVIRON. L. J. 5 (2014); L. Gruszczynski, Australian Plain Packaging Law, 

International Litigations and Regulatory Chilling Effect, 5(2) EURO. J. RISK REGULATION 242, 244 
(2014); C. Côté, A Chilling Effect? The Impact of International Investment Agreements on National 

Regulatory Autonomy in the Areas of Health, Safety and the Environment, LONDON SCHOOL OF 

ECON. (2014). 
78 Amit Kumar Sinha, Non-Precluded Measures Provisions in Bilateral Investment Treaties of South 
Asian Countries, 7(2) ASIAN J. INT’L L. 227, 228 (2017). 
79 Ernst-Ulrich Petersmann, Human Rights, Constitutionalism and the World Trade Organization: 
Challenges for World Trade Organization Jurisprudence and Civil Society , 19(3) LEIDEN J. INT’L L. 

633 (2006). 
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balancing principle is to balance out the competing norms by weighing one against 
the other.80 As a result, it is necessary to investigate the balancing principle and the 
extent to which the ECHR-developed version of the concept can be useful. How 
the ECHR applies human rights principles to its interpretation of European 
Economic Community Law (EEC law) may be instructive in the context of the 
current study.81 The assertion that fundamental rights are part of EEC law appeared 
first in the Stauder case.82 In this case, by resorting to the middle path, the court 
decided that the recipient of subsidised butter did not need to disclose their name 
without questioning EEC law’s validity.83 This balancing approach, although, was 
criticised by Habermas as reducing relationships between rights to policy 
arguments;84 nonetheless, it may be proved to help decide cases involving trade-
gender linkages. It is essential to note that human rights concerns, including gender 
issues, are understood to be embedded in economic regulation rather than being 
considered an external factor.85 This subtlety resonates with Ruggie’s “embedded 
liberalism”, which proposes that the ultimate goal of international economic order 
is the welfare of people.86 While weighing economic rights against non-economic 
rights, like gender, the ISDS courts must pay close attention to the preservation of 
individual rights. Therefore, a host state must be permitted to vary from its 
responsibilities under International Economic Law (IEL), and such deviation must 
be weighed against the economic measure in issue by the international courts. This 
is because if a host state has a reasonable concern that an economic measure may 
harm women in its country in any way, it must be allowed to do so. 
 
In addition, gender diversity on the bench is another important issue that must be 
addressed. In ISDS disputes, the adjudicators on tribunals are often men.87 Diversity 

 
80 Bart Van der Sloot, The Practical and Theoretical Problems with Balancing: Delfi, Coty and the 
Redundancy of the Human Rights Framework, 23(3) MAASTRICHT J. EURO. & COMP. L. 439 (2016). 
81 Bruno De Witte, Balancing of Economic Law and Human Rights by the European Court of Justice, 
in HUMAN RIGHTS IN INTERNATIONAL INVESTMENT LAW AND ARBITRATION 198 (Pierre-

Marie Dupuy et al. eds., 2009). 
82 Case 29/69, Stauder v. City of Ulm, 1969 E.C.R. 419. 
83 Id. 
84 Steven Greer, “Balancing” and the European Court of Human Rights: A Contribution to the 

Habermas-Alexy Debate, 63, 414 CAMBRIDGE L. J. (2004).  
85 Bruno De Witte, Balancing of Economic Law and Human Rights by the European Court of Justice, 

in HUMAN RIGHTS IN INTERNATIONAL INVESTMENT LAW AND ARBITRATION 202 (Pierre-
Marie Dupuy et al. eds., 2009). 
86 John Gerard Ruggie, International Regimes, Transactions, and Change: Embedded Liberalism in the 
Postwar Economic Order, 36(2) INT’L ORG’N 379 (1982). 
87 Cosette D Creamer et al., Diversity and Legitimacy of the World Trade Organization’s Bench, in  
IDENTITY AND DIVERSITY ON THE INTERNATIONAL BENCH: WHO IS THE JUDGE? 427 

(Freya Baetens ed., 2020); Bjorklund et al., supra note 21, at 410; Taylor St. John et al., Glass 
Ceilings and Arbitral Dealings: Gender and Investment Arbitration  6(PluriCourts, Working Paper, 



16                                                 Trade, Law and Development                          [Vol. 15: 

311 

on the bench is necessary for gender-responsive decision-making as well as for 
reasons of legitimacy.88 Unfortunately, the nomination of women in ISDS tribunals 
mostly rests on the preferences of the parties to the dispute.89 While WTO dispute 
adjudication processes have some influence over the appointment of adjudicators, 
which may be utilised to make the panel or appellate body benches gender diverse, 
the selection of women as adjudicators in ISDS cases is made much more 
challenging and almost impossible by the limited percentage of women who can 
meet the experience criteria, as required by most parties.90 In this regard, the role of 
the organisations, like ICSID or ICC, that allow such conflict settlement becomes 
increasingly crucial as they may play an important role in encouraging parties to get 
a diverse bench.91 

V. CONCLUSION 
 

As per World Bank, until 2019, women constituted around 48% of the total 
population of India.92 This means that around half of the population in India belongs 
to a different gender. However, the question remains the same. Does this number 
reflect in law/policy-making bodies or enforcing bodies? After analysing the 
structural and normative framework of IIA, it can be concluded that the answer is 
no. The public institutions in India present an abysmal picture of gender equality. 
The obstacle women face in India is exclusion. They have been excluded from all 
spheres of public life as they are dominated by men. 
 
The analysis of structural content suggests that women are absent from decision-
making positions in all the important sectors related to foreign investments. The 
analysis of normative content which deals specifically with IIAs is also quite 
disappointing. The existing international investment law regime is androcentric and 

 
2018); Intersectionality Must Be a Part of the Conversation, 19(1) MELBOURNE J. INT’L L. 259 

(2018); Mariama Williams, Gender Issues, and the Reform of Investment Liberalization, IIAs and BITs, 
in INVESTMENT TREATIES-VIEWS AND EXPERIENCES FROM DEVELOPING COUNTRIES 8 

(Kinda Mohamadieh et al. eds., 2015); Constance A. Anastopoulo & Daniel J. Crooks III, 
Race and Gender on the Bench: How Best to Achieve Diversity in Judicial Selection , 8 NW. J. L. & SOC. 

POL’Y. 174 (2013). 
88 Amit Kumar Sinha & Pushkar Anand, Feminist Overview of International Investment Law: A 

Preliminary Inquiry, 24(1) J. INT’L ECON. L. 99, 118 (2021). 
89 Bjorklund et al., supra note 21, at 410; see also, Sergio Puig, Social Capital in the Arbitration 

Market, 25 EUR. J. INT’L L. 387 (2014). 
90 Bjorklund 2, supra note 43, at 413.  
91 Meg Kinnear, Advancing Diversity in International Dispute Settlement, WORLD BANK (Mar. 
2019), https://blogs.worldbank.org/voices/advancing-diversity-international-dispute-

settlement.  
92 The World Bank, Population, female (% of total population) – India, (Rev. 2022), 

https://data.worldbank.org/indicator/SP.POP.TOTL.FE.ZS?locations=IN.  
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silent on issues affecting women, as discussed in the introduction to this article. 
Women are notably underrepresented in the highest levels of IIAs’ organisational 
structure. Issues about women hardly have a place in the IIA standards or policy. 
No positive or negative requirements are placed on governments by international 
legal instruments to guarantee gender parity in any area of IIAs. Overall, the IIA 
regime is gender-neutral. International law, according to Bianchi, is not only created 
by men but also for men.93 We discover that IIAs are not any different. 
 
Positive steps have been achieved through recent model IIAs, inclusive new-
generation IIAs, and reform measures at select international organisations. These 
adjustments, like new model IIAs or ISDS reforms, are rare and only at the proposal 
stage, which implies that they are still up for discussion and implementation. It is 
recommended, in this regard, to take into account gender diversity when selecting 
arbitrators for ISDS proceedings, and focus on obligations on states to ensure 
gender parity at municipal levels, equal representation of women at senior 
management levels of the structural framework of IIA, the inclusion of gender-
related provisions into treaty norms and policies, increased participation of women 
in economic activities in host states, and more. 
 
Indeed, the present scenario is not encouraging. Nonetheless, effective measures 
may be put in place to ameliorate the situation. What is encouraging is that more 
and more feminists and women academicians are working to fill the void created by 
the absence of women in public institutions. Let us hope our institutions and treaty-
making take more gender-sensitive and appropriate steps in the coming years. 
 

 
93 ANDREA BIANCHI, INTERNATIONAL LAW THEORIES: AN INQUIRY INTO DIFFERENT 

WAYS OF THINKING 186 (2016). 
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ABSTRACT
There have not been many studies to evaluate the tenets of international investment law
from a feminist perspective. Thus, a study from a feminist perspective is not only desir-
able but also necessary to understand the position of women in this regime. To fill this
gap, the article presents an analysis of the normative and structural frameworks of inter-
national investment law from a feminist standpoint. This article finds that women are
under-represented in the structural framework of international investment law, and the
normative framework barely touches upon the issues of women. The article suggests
measures to gender-mainstream the investment law regime. It concludes that gender
inclusiveness of the international investment regime can only be achieved when inter-
national investment policymaking is complemented by a flexible but robust municipal
structure that supports gender equality andwomen’s participation in economic activities.

I. INTRODUCTION
There exists abundant literature on the feminist analysis of international law,1 human

* Amit Kumar Sinha is Assistant Professor at the Faculty of Law, University of Delhi, NewDelhi, India. Email:
adv.amitkrsinha@gmail.com; PushkarAnand is Assistant Professor at the Faculty of Law,University ofDelhi,

New Delhi, India. Email: pushkar.rathaur@gmail.com. The authors are extremely grateful to the editors-in-
chief of the JIEL, for their comments immensely improved the paper. The authors are thankful to the two
anonymous peer reviewers for their comments. The authors are also thankful to Dr. Jarrod Hepburn, Varsha
Singh, Prapti Adhikari, and Shailesh Kumar for their valuable comments on the earlier drafts of this paper.
Theauthors acknowledge and thankSimranSingh for her commendable research assistance. Views and errors
are solely the responsibility of the authors.

1 Hilary Charlesworth, Christine Chinkin, and Shelley Wright, ‘Feminist Approaches to International Law’,
85 American Journal of International Law 613 (1991). Hilary Charlesworth, ‘Feminist Ambivalence about
International Law’, 11 International Legal Theory 1 (2005); Rosa Ehrenreich Brooks, ‘Feminism and Inter-
national Law: An Opportunity for Transformation’, 14 Yale Journal of Law & Feminism 345 (2002); Hilary
Charlesworth, ‘FeministMethods in International Law’, 36 Studies inTransnational Legal Policy 159 (2004);
Fernando Teson, ‘Feminism and International Law: A Reply’, 33 Virginia Journal of International Law 647
(1994); Aaron Xavier Fellmeth, ‘Feminism and International Law: Theory, Methodology, and Substantive
Reform’, 22 Human Rights Quarterly 658 (2000); Hilary Charlesworth, ‘Feminist Critiques of Interna-
tional Law and Their Critiques’, 13 Third World Legal Studies 1 (1994); Hilary Charlesworth and Christine
Chinkin, ‘The Gender of Jus Cogens’, 15 Human Rights Quarterly 63 (1993); Sari Kuovo and Zoe Pear-
son (eds), Feminist Perspectives on Contemporary International Law: Between Resistance and Compliance?
(Oxford: Hart Publishing, 2011); Bhupinder Singh Chimni, International Law and World Order: A Critique
of Contemporary Approaches, 2nd ed. (Cambridge: Cambridge University Press, 2017) 358; Andrea Bianchi,
International Law Theories: An Inquiry into Different Ways of Thinking (New York: Oxford University Press,
2016) 183.

© The Author(s) 2021. Published by Oxford University Press. All rights reserved.
For permissions, please e-mail: journals.permissions@oup.com

• 1

D
ow

nloaded from
 https://academ

ic.oup.com
/jiel/advance-article/doi/10.1093/jiel/jgab008/6165668 by guest on 15 M

arch 2021

https://academic.oup.com/
https://orcid.org/0000-0002-7511-6740
https://orcid.org/0000-0002-7282-3191


2 • Feminist Overview of International Investment Law

rights law,2 international criminal law,3 and to some extent international economic
law.4 Somehow, the analysis of International Investment Law (IIL) from a femi-
nist/gender perspective has escaped the attention of scholars, barring a few excep-
tions.5IIL stands out as a distinct field of study in the realm of international law.6 IIL is
also an important factor in economic globalization.7 As global economic movements
and international law have been questioned by scholars as being ‘thoroughly (male)
gendered’8 and inhospitable toward women,9 and in a fragmented international legal
framework, different regimes present different levels of responses to gender issues,10

it becomes necessary to examine how IIL responds to gender issues. This article is an
attempt at presenting an overview of IIL from a feminist perspective. This preliminary
inquiry will enable us to evaluate the tenets of IIL concerning gender issues and pave
the roadmap for a more gender-inclusive IIL. In the words of Brooks, this article is an
attempt at ‘mapping the silences’ so that such gaps can be filled.11 This paper, at the
outset, does not claim that women are at the periphery of the IIL regime. However,
it hypothesizes that IIL is androcentric and silent on issues concerning women. The

2 Charlotte Bunch, ‘Women’s Rights as Human Rights: Toward a Re-Vision of Human Rights’, 12 Human
Rights Quarterly 486 (1990); Shelley Wright, ‘Economic Rights and Social Justice: A Feminist Analysis of
Some International Human Rights Conventions’, 12 Australian Yearbook of International Law 241 (1992);
Gayle Binion, ‘Human Rights: A Feminist Perspective’, 17 Human Rights Quarterly 509 (1995).

3 Rhonda Copelon, ‘Gender Crimes as War Crimes: Integrating Crimes against Women into International
Criminal Law’, 46McGill Law Journal 217 (2000); Christine Chinkin, ‘Rape and Sexual Abuse ofWomen in
International Law’, 3 European Journal of International Law 1 (1994); Kelly DawnAskin,WarCrimes against
Women: Prosecution in International War Crimes Tribunals (The Hague, London, Boston: Martinus Nijhoff,
1997); Janet Halley, ‘Rape at Rome: Feminist Interventions in the Criminalization of Sex-Related Violence
in Positive International Criminal Law’, 30 Michigan Journal of International Law 1 (2008–2009).

4 Helen Ruiz Fabri, ‘Understanding International Economic Law in Unsettling Times: A Feminist Approach’,
20 The Journal of World Investment and Trade 3 (2019); Fiona Beveridge, ‘Feminist Perspective in Inter-
national Economic Law’, in Doris E. Buss and Ambreena Manji (eds), International Law: Modern Feminist
Approaches (Oxford: Hart Publishing, 2005).

5 Andrea K. Bjorklund et al., ‘The Diversity Deficit in International Investment Arbitration’, 21 (2–3) Jour-
nal of World Investment and Trade 410 (2020); Taylor St. John et al., ‘Glass Ceilings and Arbitral Dealings:
Gender and Investment Arbitration’ (2018) PluriCourts Working Paper; Ksenia Polonskaya, ‘Diversity in
The Investor–State Arbitration: Intersectionality Must Be A Part of The Conversation’, 19 (1) Melbourne
Journal of International Law 259 (2018); Mariama Williams, ‘Gender Issues, and the Reform of Investment
Liberalization, IIAs and BITs’, in Kinda Mohamadieh, Anna Bernardo and Lean Ka-Min (eds.), Investment
Treaties—Views and Experiences from Developing Countries (Geneva: South Centre, 2015); Sangwani
Patrick Ng’ambi and Kangwa-Musole George Chisanga, International Investment Law and Gender Equality:
Stabilization Clauses and Foreign Investment (London: Routledge, 2020), 99.

6 Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law, 2nd ed. (Oxford: Oxford
University Press, 2012), 19.

7 Stephen W. Schill, The Multilateralization of International Investment Law (New York: Cambridge University
Press, 2009), 1.

8 Charlesworth et al., above n 1, at 615.
9 Ajit Singh and Ann Zammit, ‘International Capital Flows: Identifying the Gender Dimension’, 28 (7) World

Development 1249 (2000); Saskia Sassen, ‘Towards a Feminist Analytics of theGlobal Economy’, 41 Indiana
Journal of Global Legal Studies 7 (1996); Ozlem Ingun Karkis, ‘An Analysis of Economic in International
Law Using the Feminist Theory’, 4 International Journal of Social Science Studies 150 (2016); Shelley
Wright, ‘Women and the Global Economic Order: A Feminist Perspective’, 10 American University Journal
of International Law & Policy 861 (1995).

10 Catherine O’Rourke, ‘Feminist Strategy in International Law: Understanding Its Legal, Normative and
Political Dimensions’, 28 (4) European Journal of International Law 1019 (2018) at 1028.

11 Brooks, above n 1, at 352.
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specific questions that this article seeks to answer are as follows: Is the structural frame-
work of IIL gender-inclusive? Is the normative framework of IIL gender-blind? Is the
language of International Investment Agreements (IIAs) gender-neutral?12 What are
the ways to gender-mainstream IIL?

The relationship between the word ‘gender’ and the relatively associated term ‘sex’
has been a subject of extensive contestation and debate.13 Gender and sex are often
associated with the understanding of nurture and nature, respectively.14 But, this dis-
tinction has also been questioned by scholars.15 The objective here is not to disregard
any debate or different understanding on these two words but to primarily emphasize
that the word ‘gender’, being inclusive, has been used in the context of women in this
paper.

The article begins by presenting the rationale for this study (section II) followed
by an inquiry into the structural framework (section III) and normative framework
(section IV) of IIL from a gender perspective. Section V shall then deal with the issue
of gender mainstreaming (GM) of IIL. Section VI will conclude.

II. INTERNATIONAL INVESTMENTLAWANDWOMEN
The United Nations has recognized gender equality and empowerment of women and
girls as a sustainable development goal (SDG),16 and foreign investment has been
recognized as an important way to achieve these SDGs.17 The United National Com-
mission on Trade and Development (UNCTAD) published a report in 2014 studying
the impact of foreign investment by the transnational corporations (TNCs) onwomen
and gender issues in the host state.18 The UNCTAD report found that investments
by TNCs may have two different kinds of effects in the host state. On the one hand,
such foreign investments tend to create new employment opportunities for women,
thus leading to empowerment.Theymay also contribute to the emergence of norms in
the host state in cases where there is a transference of higher standards from the home
state to the host state.19 However, the effect on women may be adverse if the foreign
investments operate and exploit the disadvantageous condition of women in the labour
market of the host state, to remain competitive.20 According to a World Bank report,
men and women are affected differently due to enhanced foreign direct investments

12 IIA here includes Bilateral Investment Treaties and investment chapters in Free Trade Agreements.
13 Joanne Conaghan, Law and Gender (New York: Oxford University Press, 2013), 16.
14 Ibid, at 17.
15 Moira Gatens, Imaginary Bodies: Ethics, Power and Corporeality (London: Routledge, 1996), 16.
16 UN Sustainable Development Goals, Gender equality and women’s empowerment, https://sustainab

ledevelopment.un.org/topics/genderequalityandwomensempowerment (visited 8 July 2020).
17 UNCTAD, ‘Investment by TNCs and Gender: Preliminary Assessment and Way Forward’, 2014, https://

unctad.org/en/PublicationsLibrary/webdiaeia2014d4_en.pdf (visited 28 August 2020), at 1 (hereinafter,
‘UNCTAD Report’).

18 Ibid.
19 Ibid, at 32.
20 Ibid, at 7–8.
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(FDIs).21 According to the report, women are particularly vulnerable to the negative
effects of enhanced FDIs.22 The report provides the example of logging operations by
foreign investors in the Solomon Islands and how it negatively affected local women
resulting in loss of women’s land rights, loss of jobs, exclusion of women in the payment
of royalties, and sexual exploitation of women by foreign loggers, inter alia.23 Nonethe-
less, these reports have also identified several avenues for further research for a holistic
understandingof the impact of foreign investments ongender issues in thehost states.24

While a review of the legal and regulatory framework at the municipal level is indis-
pensable for regulating FDI to make it gender-responsive, IIL reform may also play
an important role in limiting the negative effects of FDI on women in host states.
Since IIL forms an integral part of the legal regime regulating foreign investments,
one of the policy considerations for the host states identified by the UNCTAD report
was—‘does the country’s strategy for engaging in international investment agreements
consider gender-related issues?’.25 The interaction between IIL and gender issues has
to be inquired, first, from the perspective of women as stakeholders in the outcome of
the application of the rules of IIL and, second, from the perspective of women as actors
within the IIL regime.

In 2018, a report submitted to the ‘Working Group on Right to Development’ of
the Human Rights Council—‘International Investment Agreements and Industrializa-
tion: Realizing the Right to Development and the Sustainable Development Goals’
(RTDR)26—is probably the first document to dwell in some detail on how IIAs impact
women and gender issue, from a ‘women as stakeholders’ perspective.TheRTDR iden-
tifies the possible adverse impact of IIAsmainly in two contexts. First, the report under-
lines the adverse impact of IIAs containing prohibitions of performance requirements
andnational treatment obligations on small andmedium-sized enterprises (SMEs) and
their indirect but substantial impact on women. Around 31–38% of formal SMEs are
either fully or partially owned by women in middle-income developing countries, and
as such ‘supporting [the] domestic SME sector is crucial for advancing gender equality
and women’s rights’.27 Lack of support from the state triggered by IIA obligations and
tough competition from foreign investmentsmight leave SMEs in developing countries

21 Sevi Simavi, ClareManuel, andMarkBlackden, ‘GenderDimensionsof InvestmentClimateReform:AGuide
for Policy Makers and Practitioners’, The World Bank, 2010, http://documents1.worldbank.org/curated/
en/260721468321276647/pdf/528610PUB0gend101Official0Use0Only1.pdf (visited 20August 2020), at
205.

22 Ibid.
23 Ibid.
24 A more recent study conducted by Ouedraogo and Marlet tracing the relationship between FDI and women

empowerment in developing countries found that FDI improves women’s welfare and decreases gender
inequality. However, they also found that impact is lower in countries where women have low access to
resources and face a heavier burden to open a business.

25 UNCTAD Report, above n 17, at 34.
26 Bhumika Muchhala, ‘International Investment Agreements and Industrialization: Realizing the Right

to Development and the Sustainable Development Goals’, Human Rights Council, Working Group on
Right to Development, 19th Session, Geneva (23–27 April 2018) A/HRC/WG.2/19/CRP.5, https://
www.ohchr.org/Documents/Issues/Development/Session19/A_HRC_WG.2_19_CRP.5.pdf (visited 28
August 2020), (hereafter ‘RTDR’).

27 Ibid.
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disenfranchised, eventually proving detrimental to women.28 Second, the RTDRhigh-
lights the adverse impact of investor–state dispute settlement (ISDS) provisions on
vulnerable sections of society in host states, which include women and children. The
problem is particularly exacerbated in the disputes arising out of investments in the
resource extraction industries. For instance, in the case of South American Silver Lim-
ited v Bolivia, one of the major allegations by the host state against the investor was
related to the sexual abuse and rape of women from the indigenous community.29 Irre-
spective of their outcomes, the context in which the ISDS cases such as Burlington v
Ecuador,30 Renco v Peru,31 Chevron v Ecuador32 andPac Rim vEl Salvador33 arise reveals
the adverse impact of foreign investments in the natural resources extraction sector on
vulnerable groups such as indigenous communities, including women and children.
Very recently, Ng’ambi and Chisanga argue that the new gender equality laws intro-
duced by Zambia could increase the operational cost of foreign investors in themining
sector and be challenged in ISDS proceedings due to the stabilization clauses in the
development agreements that Zambia has entered into with foreign investors.34

The interaction of IIL and gender issues from a ‘women as actors in IIL’ perspective
would require an inquiry into its institutional and structural framework, to trace the
presence of women in this field. The issue of ‘under-representation of women in inter-
national arbitration tribunals’ has prompted members of the international arbitration
community in 2015 to draw up a pledge that ‘seeks to increase, on an equal opportunity
basis, the number of women appointed as arbitrators to achieve a fair representation as
soon as practically possible, with the ultimate goal of full parity’.35 Further, it is also
necessary to look at the presence of women in international institutions which play an
important role in IIL and policymaking.

A brief overview of how IIL impacts gender issues provides a solid justification for
undertaking this preliminary research into the structural and normative framework of
IIL from the perspective of women.

III. INQUIRY INTOTHE STRUCTURALFRAMEWORKOF INTERNATIONAL
INVESTMENTLAW

Scholars have argued that the invisibility of women in international organizations
(IOs) affects not only gender issues but also the way international issues are

28 Ibid.
29 South American Silver Limited v Plurinational State of Bolivia, PCA Case No. 2013-15, Award, 22 November

2018.
30 Burlington Resources, Inc. v Republic of Ecuador, ICSID Case No. ARB/08/5.
31 The Renco Group v Peru, ICSID Case No. UNCT/13/1.
32 Chevron Corporation and Texaco Petroleum Corporation v Ecuador, PCA Case No. 2009-23.
33 Pac Rim Cayman LLC v El Salvador, ICSID Case No. ARB/09/13.
34 Ng’ambi and Chisanga, above n 5.
35 Equal Representation in Arbitration, http://www.arbitrationpledge.com/ (visited 2 July 2020); also see

Mirèze Philippe, ‘Redressing the Balance:ThePathAhead forGender andGenerationalDiversity onArbitral
Tribunals’, Kluwer Arbitration Blog, 31 October 2016, http://arbitrationblog.kluwerarbitration.com/2016/
10/31/redressing-the-balance-the-path-ahead-for-gender-and-generational-diversity-on-arbitral-tribunals/
?doing_wp_cron=1592477927.7179028987884521484375 (visited 2 July 2020).
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understood.36 Aglance at the number ofwomen in IOswill enable us to understand the
nature of decision-making in general.Thus, it is necessary to present the existing gender
trend in some of the specialized IOs dealingwith investment policymaking and dispute
settlement bodies relating to the IIL regime. For this study, we have identified UNC-
TAD and the International Centre for Settlement of InvestmentDisputes (ICSID).We
shall also explore the gender diversity of arbitrators in ISDS as well as the number of
women claimants in ISDS.

A. UnitedNations Conference on Trade andDevelopment
In over 50 years of UNCTAD’s existence never has a woman been appointed as the
secretary-general of UNCTAD. Also, during the period 2005–15, no woman was
appointed to an ungraded position at UNCTAD.37 In 2017, however, Ms Isabelle
Durant was appointed as the Deputy Secretary-General of UNCTAD. The projections
for reaching gender parity at an average annual increment (2005–15) point out that
gender parity for most of the senior management and professional levels in UNCTAD
shall never be achieved.38 As per the aforementioned data, the situation at UNCTAD
looks grim for achieving gender parity at senior management levels.

B. International Centre for Settlement of Investment Disputes
ICSIDwas established in 1966 under the Convention on the Settlement of Investment
Disputes between states and nationals of other states (the ICSID Convention).39 It
works under the aegis of the World Bank, and it is an independent dispute settlement
institution.40 The ICSID Administrative Council is its governing body, and the ICSID
Secretariat deals with the daily operations of ICSID.Out of the top five positions at the
ICSID Secretariat, four are occupied by women.41 Women also occupy around 74% of
staff positions at the ICSID Secretariat.42 The ICSID Administrative Council consists
of one representative from each member state.43 ICSID also maintains panels of arbi-
trators and conciliators.44 Eachmember state can designate up to fourmembers to each

36 HilaryCharlesworth andChristineChinkin,TheBoundaries of International Law: AFeminist Analysis (Manch-
ester: Manchester University Press, 2000) 171.

37 UN Women, ‘UNCTAD: Representation of Women (P-1 to UG) 2005 to 2015, on Contracts of a
Year or More, at All Locations’, https://www.unwomen.org/-/media/headquarters/attachments/sections/
how%20we%20work/unsystemcoordination/data/secretariat/trends/unctad.pdf?la=en&vs=928 (visited
2 July 2020).

38 UN Women, ‘Trends and Projections for Gender Parity: UNCTAD’, https://www.unwomen.org/-/media/
headquarters/attachments/sections/how%20we%20work/unsystemcoordination/data/secretariat/
projections/unctad.pdf?la=en&vs=654 (visited 2 July 2020).

39 About ICSID, https://icsid.worldbank.org/en/Pages/about/default.aspx (visited 8 February 2020).
40 Ibid.
41 Secretariat Staff, ICSID, https://icsid.worldbank.org/en/Pages/about/ICSID-Secretariat-Staff.aspx (visited

8 February 2021).
42 Meg Kinnear and Otylia Babiak, ‘International Investment Arbitration Needs Equal Representa-

tion’, 9 April 2018, https://www.cigionline.org/articles/international-investment-arbitration-needs-equal-
representation (visited 8 February 2021).

43 Convention for the Settlement of InvestmentDisputes between States andNationals ofOther States, opened
for signature 18 March 1965, 575 UNTS 159 (entered into force 14 October 1966) (‘ICSID Convention’),
Article 4(1).

44 Ibid, Article 12.
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of these panels.45 The ICSID Convention does not impose either negative or positive
obligations onmember states to ensure gender parity while appointing a representative
to its different bodies. In fact, it appears that the language of the ICSID Convention
envisions onlymen serving in distinct capacities.46 Theabsence of any obligation upon
states can be related to the smaller number of women not only in the ICSID Adminis-
trative Council but also in the panel consisting of arbitrators who are designated by the
member states of ICSID.

As per our study, out of 276 arbitrators in the panel of arbitrators at ICSID, only 50
are women, which is around 18%. As per the available data of 154 representatives in
the ICSID Administrative Council, there are only 19 female members in the council,
which is around 12%.47 A survey of all the appointments made in ICSID Convention
and ICSID additional facility arbitral proceedings till February 2014 found that 93%
of arbitrator appointments were male.48 Moreover, as a very small group of women
receives most of these female appointments, in the group of all arbitrators that have
everbeenappointed in thepast, only 5%arewomen.49 Likewise, as therehasneverbeen
any full-timewomanpresident of theWorldBank,50 the ICSIDAdministrativeCouncil
also never had anywoman chairperson.ThePresident of theWorldBank is the ex officio
chairperson of the ICSID Administrative Council as per Article 5 of ICSID Conven-
tion. While the ICSID Secretariat fares well concerning gender parity and in terms of
the number ofwomen at the decision-making level, ICSIDAdministrativeCouncil and
panel of Arbitrators present a completely different and problematic picture.

C. Gender Diversity in Investor-State Dispute Settlement
There is an ample body of literature underlining the lack of gender diversity as one
of the most conspicuous features of investment arbitration.51 As per a study done by
PluriCourts researchers, until 2017, of all the ICSID and non-ICSID arbitrators in
investment arbitration, only 11% have been women.52

Data suggest that there exists a trend to prefermale over femalewhile appointing the
arbitrators at ISDS proceedings, and there is a considerable gender gap when it comes
to the appointment of women as arbitrators (Table 1).

45 Ibid, Article 13.
46 For example, reference can be made to Article 5, ICSID Convention for use of word ‘his’, https://

icsid.worldbank.org/en/Documents/icsiddocs/ICSID%20Convention%20English.pdf (visited 2 July
2020).

47 ICSID, Representative and Alternate Representative, http://pubdocs.worldbank.org/en/4597115411
08834436/ICSIDAdminCouncil.pdf (visited 2 July 2020).

48 Sergio Puig, ‘Social Capital in the Arbitration Market’, 25 (2) European Journal of International Law 387
(2014), at 404–05.

49 Ibid.
50 The World Bank, Past Presidents, https://www.worldbank.org/en/about/archives/history/past-presidents

(visited 2 July 2020).
51 Bjorklund et al., above n 5; Malcolm Langford, Daniel Behn, and Runer Hilleren Lie, ‘The Revolving Door

in International Investment Arbitration’, 20 Journal of International Economic Law 301 (2017); Daniel
Behn, Malcolm Langford, and Laura Létourneau-Tremblay, ‘Empirical Perspectives on Investment Arbitra-
tion: What do We Know? Does it Matter?’ 21 (2–3) Journal of World Investment and Trade 188 (2020);
Polonskaya, above n 5.

52 St. John et al., above n 5.
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Table 1. Women as arbitrators53

Number of times—
women arbitrators

Number of times—
all arbitrators

Percentage of
women of the total
strength

Appointment by
claimants

36 1002 ∼4

Appointment by
respondents

187 995 ∼18

Women president
of a panel

99 973 ∼10

Annulment 45 352 ∼13

Source: Bjorklund et al., above n 5

According to the study done by PluriCourts researchers, contrary to the popular
opinion that there are not enough qualified women, women make up 30% of around
4000 active individuals in the field of investment arbitration.54 This study also suggests
that this number is substantially higher when compared to the number of women arbi-
trators.55 Scholars point out that one of the reasons for this gap is the existence of a
‘prior experience norm’.56 Thismeans new entrants to the field are rarely trusted by dis-
puting parties to be appointed as arbitrators.Those having experience as arbitrators are
generally given preference. Since in the past, few women were working in investment
arbitration, there are only a few women arbitrators with experience. Those few experi-
encedwomen are preferred over new female entrants.Therefore, the number ofwomen
arbitrators has not improved over time.57 As per the current trend, gender parity in the
appointment of arbitrators to new ISDS cases will be achieved in the year 2250.58

D. Women claimants in investment arbitration
Female investors are important participants in global economicmovements.Therefore,
it is necessary to understand their position in investment arbitration as claimants. From
1987 to 2019, as per the UNCTAD Investment Policy Hub (IPH), 1023 investment
arbitrations have been initiated. As per our study from the data collected from IPH,
only 27 of these arbitrations involve women claimants, out of which 20 of these cases
have been initiated after 2010. Table 2 provides a year-wise assessment.

53 Bjorklund et al., above n 5, at 15.
54 St. John et al., above n 5.
55 Ibid.
56 Daniel Behn,MalcolmLangford, andMaksimUsynin, ‘DoesNationalityMatter? Arbitrator Background and

Arbitral Outcomes’, in Daniel Behn, Ole Kristian Fauchald, and Malcolm Langford (eds), The Legitimacy of
Investment Arbitration: Empirical Perspectives (Cambridge University Press, forthcoming, 2021).

57 Ibid, at 12.
58 Bjorklund et al., above n 5, at 17.
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Table 2. Women claimants over the years59

Year

Cases involv-
ing women
claimants Decision/Result

Total num-
ber of cases
initiated
that year

Year-wise
percentage

2019 160 Pending 55 ∼1.8
2018 561 Pending—4 84 ∼6

In favour of state—1
(Jin Hae Seo v Korea)

2017 262 Pending 79 ∼2
2016 0 Not applicable (NA) 76 0
2015 263 Pending—1 86 ∼2

In favour of state—1
(Garcia Armas v Venezuela)

2014 164 In favour of state 59 ∼1.7
2013 265 Pending—1 69 ∼2.9

In favour of state—1
(Van Riet v Croatia)

2012 266 In favour of investor—1
(Garcia Armas & Garcia
Gruber v Venezuela)

55 ∼3.6

In favour of state—1
(Bogdano v Maldova (IV))

2011 267 In favour of state—1
(Levy & Gremcitel v Peru)

54 ∼3.7

Discontinued—1

(continued)

59 We have undertaken the task of analysing the data very diligently. However, the possibility of human error
cannot be entirely ruled out.

60 Alaa Nizar Raja Sumrain, Ayat Nizar Raja Sumrain, Eshraka Nizar Raja Sumrain and Mohamed Nizar Raja
Sumrain v State of Kuwait, ICSID Case No. ARB/19/20.

61 Astrida Benita Carrizosa v Republic of Colombia (II), ICSID Case No. ARB/18/5; Alicia Grace and others v
Mexico, ICSID Case No. UNCT/18/4; Maria Lazareva v The State of Kuwait, UNCITRAL; Jin Hae Seo v
Republic of Korea, HKIAC Case No. 18117; Rogelio Barrenechea Cuenca, Antonio Cosío Ariño, Luis de Garay
Russ and others v Kingdom of Spain, PCA Case No. 2019-17.

62 GokulDasBinani andMadhuBinani vRepublic ofNorthMacedonia, PCACaseNo. 2018-38;Victor PeyCasado,
Coral Pey Grebe and President Allende Foundation v Republic of Chile, PCA Case No. 2017-30.

63 Theodoros Adamakopoulos, Ilektra Adamantidou, Vasileios Adamopoulos and others v Republic of Cyprus, ICSID
Case No. ARB/15/49; García Armas and others v Venezuela, PCA Case No. 2016-08.

64 Michael Ballantine and Lisa Ballantine v. The Dominican Republic, PCA Case No. 2016-17.
65 Chantal C. van Riet, Christopher van Riet and Lieven J. van Riet v Republic of Croatia, ICSID Case No.

ARB/13/12; Vladislav Kim and others v Republic of Uzbekistan, ICSID Case No. ARB/13/6.
66 Serafín García Armas and Karina García Gruber vThe Bolivarian Republic of Venezuela, PCACaseNo. 2013-3;

Yuri Bogdanov and Yulia Bogdanova v Republic of Moldova (IV), SCC Case No. 091/2012.
67 Hortensia Margarita Shortt v Bolivarian Republic of Venezuela, ICSID Case No. ARB/11/30; Renée Rose Levy

and Gremcitel S.A. v Republic of Peru, ICSID Case No. ARB/11/17.
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Table 2. (Continued)

Year

Cases involv-
ing women
claimants Decision/Result

Total num-
ber of cases
initiated
that year

Year-wise
percentage

2010 268 In favour of state—1
(Renee Rose Levy de Levi v
Peru)

36 ∼5.55

In favour of investor—1
(Bernhard von Pezold v
Zimbabwe)

2009 0 NA 41 0
2008 169 In favour of investor 39 ∼2.5
2007 170 In favour of state 45 ∼2.2
2006 171 In favour of state 27 ∼3.7
2005 172 In favour of investor 40 ∼2.5
2004 0 NA 42 0
2003 0 NA 38 0
2002 173 In favour of state 25 ∼4
2001 174 In favour of investor 16 ∼6.25
2000 0 NA 13 0
1999 0 NA 14 0
1998 0 NA 11 0
1997 175 In favour of state 7 ∼14.3
1996 0 NA 6 0
1995 176 Settled 2 50
1994 0 NA 2 0
1993 0 NA 1 0
1987 0 NA 1 0
Total 27 In favour of state—11 1023 ∼2.6

In favour of investor—5
Other—11

68 Renée Rose Levy de Levi v Republic of Peru, ICSID Case No. ARB/10/17; Bernhard von Pezold and others v
Republic of Zimbabwe, ICSID Case No. ARB/10/15.

69 Marion Unglaube v Republic of Costa Rica, ICSID CASE No. ARB/08/1.
70 Alasdair Ross Anderson and others v Republic of Costa Rica, ICSID Case No. ARB(AF)/07/3.
71 Jan Oostergetel and Theodora Laurentius v The Slovak Republic, UNCITRAL, 23 April 2012.
72 Bernardus Henricus Funnekotter and others v Republic of Zimbabwe, ICSID Case No. ARB/05/6.
73 Ahmonseto, Inc. and others v Arab Republic of Egypt, ICSID Case No. ARB/02/15.
74 Antoine Goetz and others v Republic of Burundi (II), ICSID Case No. ARB/01/2.
75 Robert Azinian, KennethDavitian, &EllenBaca vTheUnitedMexican States, ICSIDCaseNo. ARB(AF)/97/2.
76 Antoine Goetz and others v Republic of Burundi (I), ICSID Case No. ARB/95/3.
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Table 2 shows that there are only a handful of female claimants involved in invest-
ment arbitration. Among these female claimants, some are part of the family or an
organization that has initiated the arbitration. We came across only a few sole female
claimants.77

Apart from this, out of 16 decided cases, 11 have gone in favour of states, which is
around 69% of the decided cases.78 This percentage is little higher when compared to
the percentage of overall investment arbitrations decided (excluding settled and dis-
continued cases) in favour of the state, which is around 55%.79 It can be concluded
thatwomen aremostly invisible or exceptionally under-represented from the structural
framework of institutions we have studied in this section.

IV. INQUIRY INTONORMATIVE FRAMEWORKOF INTERNATIONAL
INVESTMENTLAW

In this section, we analyse the gender neutrality of the language used in IIAs and
inquire if these IIAs provide for any substantive rules or provisions fromagender stand-
point. For this purpose, we have used the ‘stratified random sampling’ technique for
the sample selection. The rationale for using this sampling technique is to make the
sample selection representative and to minimize any bias arising in choosing the sub-
jects of analysis. We have created strata of four different classes of economies based on
their income as designated by the World Bank for the fiscal year 2021. These income
economies are high-income economies, high- to middle-income economies, low- to
middle-income economies, and low-income economies. To get more accurate results,
we have divided each stratum into five sub-strata based on geographical regions—
Africa, America, Asia, Europe, and Oceania. We have selected one random country
from each of these geographical regions to study their IIAs. We have studied only
those IIAs that are signed during 2000–20. The reason for this demarcation is based
on our understanding that most older IIAs do not have gendered language–related or
gender-related issues due to lack of debate and discussion on IIAs and gender before
2000.

We analyse these IIAs on two counts. First, whether the IIAs use gender-neutral
language; second, whether the IIAs contain substantive rules addressing the issue of
gender equality, inclusivity, and development. For this analysis, the IIAs are divided
into four categories; gender-neutral, gender-non-neutral, gender-blind, and IIAs with
gender-specific provisions. According to the gender statistics manual of the United
Nations, gender neutrality refers to ‘not being associated with men or women in the
style of language etc’.80 In this work, gender neutrality of IIAs shall refer to a lan-

77 For example, Maria Lazareva v The State of Kuwait; Jin Hae Seo v Republic of Korea, HKIAC Case No. 18117.
78 These data of 16 cases do not include settled or discontinued cases.
79 UNCTAD, ‘Investment Dispute Settlement Navigator’, https://investmentpolicy.unctad.org/investment-

dispute-settlement?status=2 (visited 3 February 2021).
80 Gender Statistics Manual, ‘Glossary of Terms’, https://unstats.un.org/unsd/genderstatmanual/

Glossary.ashx (visited 2 October 2020).
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guage that does not refer to any specific gender, i.e. use of ‘it’, ‘their’, as well as
a language that takes into account both genders, such as ‘his or her’ while refer-
ring to investors or arbitrators. Further, gender blindness refers to a failure to take
into account the diverse roles and needs of different genders. Therefore, the term
‘gender-blind’ shall be used to specify the IIAs that are completely silent on issues
relating to women/gender. Similarly, the ‘IIAs with specific gender provisions (SGPs)’
are those IIAs that contain any specific provisions for addressing the gender issues
such as gender equality, inclusiveness, and development. Table 3 shall explain this
dynamic.

An analysis of around 300 IIAs reveals that there are only a few IIAs with
SGPs. Most of the IIAs signed by these countries are gender-non-neutral in
terms of the language they use and gender-blind in terms of substantive pro-
visions addressing gender issues. The SGPs in the few IIAs are either in the
form of the provision on corporate social responsibilities or in the form of non-
discrimination provision protecting investors from targeted discrimination based on
gender.

Importantly, all of the eight IIAs with SGPs out of the 300 studied in this work have
been signed after 2015. For instance, the investment chapter of the USMCA contains
an SGP as a part of the CSR provision:

Article 14.17

The Parties reaffirm the importance of each Party encouraging enterprises operating
within its territory or subject to its jurisdiction to voluntarily incorporate into their internal
policies those internationally recognized standards, guidelines, and principles of corpo-
rate social responsibility that have been endorsed or are supported by that Party, which
may include theOECDGuidelines forMultinational Enterprises.These standards, guide-
lines, and principlesmay address areas such as labor, environment, gender equality, human
rights, indigenous and aboriginal peoples’ rights, and corruption.

This provision does not create a binding obligation either for the host states or for
the foreign investors. As such this provision can neither become the basis of a claim
by the investor nor can it support a counterclaim by the state. However, it still can
be considered as having a nudging effect for the host states to ensure that the for-
eign investors do adopt policies that ensure gender equality and inclusiveness. While
couched in a soft law language, this provision certainly can be seen as having GM
potential.

Similarly, the IIAs signedby India after 2015 arenot only gender-neutral in language,
but they also contain a substantive provision ensuring gender equality concerning the
treatment of foreign investors by the host state. For instance, the India–Kyrgyzstan IIA
in its clause dealing with the ‘Treatment of Investors’ provides
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Article 3.1.

NoParty shall subject investmentsmadeby investors of theotherParty tomeasureswhich
constitute a violation of customary international law through:
......
iii) targeted discrimination, such as gender, race or religious belief107
......

Similar provisions are also present in the India–Belarus IIA,108 the India–Taiwan
IIA,109 and the India–Brazil IIA, all of them signed after 2016 and based on the
2016 Model Indian IIA.110 The Brazil–UAE IIA,111 the Brazil–Guyana IIA,112 and the
Serbia–Turkey IIA113 also contain similar provisions for the protection of investors
from gender discrimination.

Although theEuropeanUnion (EU) is not studied in theTable 3 above, theEU–Viet
Nam IIA also contains a clause similar to the ones found in the recent Indian IIAs dis-
cussed above. However, there is one major difference. The EU–Viet Nam IIA provides
that ‘targeted discrimination on manifestly wrongful grounds, such as gender, race......’
would amount to a breach of FET.114 The Indian IIAs as discussed above do not make
any reference whatsoever to FET. Instead, the Indian IIAs provide that the targeted
gender-based discrimination would be considered as constituting a violation of cus-
tomary international law (CIL). The reference to CIL in the Indian IIAs concerning
the treatment of investment can be considered as referring to the international mini-
mum standard (IMS) and can be seen as an attempt to provide normative content to
the IMS without making any reference to FET.115 In any event, the EU–Viet Nam IIA
and the Indian IIAs can be seen as limiting the scope of the otherwise flexible concept
of FET as well as the IMS owing to the discretion of arbitral tribunals. Provisions like
these ensure that investors will not only be protected against discrimination based on
nationality, but also from other forms of discrimination such as gender or religion.

In contrast to some new-generation trade agreements,116 new-generation IIAs
studied above do not contain any comprehensive provisions specifically addressing the
issues of gender or women. We could not find any IIA that specifically addressed the
concerns and interests of women in the host state or ensured gender diversity when
appointing arbitrators in ISDS proceedings.

107 India-Brazil IIA, Article 4.1(c).
108 India-Belarus IIA, Article 3.1(iii).
109 India-Taiwan IIA, Article 3.1(c).
110 2016 Model Indian IIA, Article 3.1(iii).
111 Brazil-UAE IIA, Article 4.2 (iii).
112 Brazil- Guyana IIA, Article 4.1 (iii).
113 Serbia-Turkey IIA, Article 3.3 (g).
114 EU-Viet Nam IIA, Article 2.5(2)(d).
115 Prabhash Ranjan and Pushkar Anand, ‘The 2016 Model Bilateral Investment Treaty: A Critical Deconstruc-

tion’, 38 (1) Northwestern Journal of International Law and Business 1 (2017).
116 Chile–Uruguay Free Trade Agreement 2016 (Chapter 14, Articles 14.1 and 14.2); African, Caribbean and

Pacific Group of States–European Union Partnership Agreement (preamble and Articles 1, 9, 11, 20, 25,
31 and 31a); Caribbean Forum States—European Union Economic Partnership Agreement (Chapter 5,
Article 191).
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Furthermore, there are some IIAs containing provisions that do not directly address
women or gender issues. Nevertheless, they may provide regulatory space to the host
state for taking measures to ensure gender equality, development, and so on. For
instance, Article 3(2) and Article 3(3) of the South Africa–Ethiopia IIA provide for
Most Favoured Nation (MFN) and National Treatment (NT) to be accorded to the
foreign investors. However, Article 3.4, which is an exception to the MFN and NT
obligations contained in Article 3(2) and Article 3(3), provides

Article 3.4

Theprovisions of sub-Articles (2) and (3) shall not be construed so as to oblige one Party
to extend to the investors of the other Party the benefit of any treatment, preference or
privilege resulting from-
......

(c) any law or other measure the purpose of which is to promote the achievement of
equality in its territory or designed to protect or advance persons, or categories of persons,
disadvantaged by unfair discrimination in its territory.

Many South African IIAs117 and some Nigerian IIAs118 contain similar provisions.
Interestingly, such provisions are only incorporated in the intra-African IIAs. For exam-
ple, the SouthAfrica–Angola IIA and the SouthAfrica–Democratic Republic ofCongo
IIA contain a similar provision.However, the SouthAfrica–Israel IIA,whichwas signed
just 2months after the signing of the South Africa–Democratic Republic of Congo IIA
and 4 months before signing of the South Africa–Angola IIA, does not contain such
provision.119

Similarly, there are several IIAs signed by Japan containing exceptions to the MFN
and NT obligations, which may be used by the host state to take measures ensuring
gender equality, development, etc. An example of such provision is Clause 10 of the
Schedule of Japan andClause 4 of the Schedule of theArgentineRepublic to the Japan–
Argentina IIA.

Clause 10 of the Schedule of Japan to the Japan—Argentine IIA

Japan reserves the right to adopt ormaintain anymeasure relating to investment in public
law enforcement and correctional services, and in social services such as income security
or insurance, social security or insurance, social welfare, primary and secondary education,
public training, health, child care and public housing.

117 Nigeria–South Africa IIA, South Africa–Zimbabwe IIA, South Africa–Guinea IIA, South Africa–Congo
IIA, South Africa–Tanzania IIA, South Africa–Gabon IIA, South Africa–Angola IIA, Democratic Repub-
lic of the Congo–South Africa IIA, Equatorial Guinea–South Africa IIA, Libya–South Africa IIA, South
Africa–Tunisia IIA, South Africa–Rwanda IIA, South Africa–Uganda IIA, and South Africa–Nigeria IIA.

118 Algeria–Nigeria IIA and South Africa–Nigeria IIA.
119 It is possible that these provisions were written with ‘race’ in mind. However, in the absence of the travaux

preparatoires of these BITs in public domain, it is difficult to reach any conclusion. Nonetheless, the general
natureof theseprovisions canbeused to extendprotection towomen fromthenegative effects of investments.
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Clause 4 of the Schedule of Argentine Republic to the Japan—Argentine IIA

Argentina reserves the right to adopt or maintain any measure to grant rights or preference
to indigenous peoples, minorities, vulnerable groups or groups at a social or economic
disadvantage.

Although negotiations vary country-wise, provisions like these provide regulatory
latitude to countries that host diverse communities.

A. The policy shift towardsmore gender-inclusive IIAs
There are some positive developments that have taken place recently. Many recent
model IIAs provide for achieving the SDGs and specific gender-related provisions. For
example, theMoroccoModel IIA (2019) provides for the protection of investors from
targeted discrimination based on gender.120 Similarly, the Belgium–Luxembourg Eco-
nomic Union Model IIA (2019) is replete with the reference to ‘sustainable develop-
ment goals’ as a legitimate policy objective and provides that nothing in the agreement
shall limit the rights of the host state to pursue the same.121 However, compared to
otherModel IIAs, theNetherlandsModel IIA 2019 (NMI)122 goes substantially ahead
in incorporating gender perspectives in the text of the IIA. Arguably, the NMI is the
first Model IIA to recognize in its preamble the ‘importance of equality between men
and women when formulating, implementing and reviewing measures within the field
of international trade and investment’. In spirit with the preamble, the text of the NMI
takes into account the gender issues under IIL in three different contexts. First, as a part
of the provision on sustainable development, Article 6.3 of the NMI provides

The Contracting Parties emphasize the important contribution by women to economic
growth through their participation in economic activity, including in international invest-
ment. They acknowledge the importance of incorporating a gender perspective into the
promotion of inclusive economic growth. This includes removing barriers to women’s par-
ticipation in the economy and the key role that gender-responsive policies play in achieving
sustainable development. The Contracting Parties commit to promote equal opportunities
and participation for women and men in the economy. Where beneficial, the Contracting
Parties shall carry out cooperation activities to improve the participation of women in the
economy, including in international investment.

Although the text of Article 6.3 of the NMI falls short of creating any binding obli-
gation, the detailed recognition of the importance of participation of women in the
economy and the need to promote equality of opportunities are unprecedented. Fur-
ther, Article 9(2) of the NMI provides that any gender-based discrimination to an
investor or his or her investment shall be considered a breachof FET.Another, unprece-
dented provision in the NMI is Article 20 (2), which provides that while appointing

120 Morocco Model IIA (2019), Article 6.
121 BLEU Model IIA, Article 1(2), Article 3(3), Article 14, Article 15(1).
122 ‘New Model Text Investment Agreements’, https://www.rijksoverheid.nl/ministeries/ministerie-van-

buitenlandse-zaken/documenten/publicaties/2019/03/22/nieuwe-modeltekst-investeringsakkoorden
(visited 2 July 2020).
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arbitrators to the tribunal, the appointing authority shall take gender and geographical
diversity into consideration.

There are also positive initiatives taken byworking groups in institutions likeUNCI-
TRAL. UNCITRAL Working Group III in its report on its 38th session has expressed
that it is desirable to bring gender and geographical diversity into the appointments
of arbitrators and that there is a need to achieve adequate gender diversity.123 Despite
these positive developments, these proposed reforms are still at the negotiation level,
and it would require a great deal of political will on the part of states to accept and
implement these reforms.

V. GMOF INTERNATIONAL INVESTMENTLAW
The Fourth World Conference on Women (Beijing Conference) endorsed GM as sus-
tainable and indispensable to achieve gender equality commitments in all spheres of
society.124 The 1997 Agreed Conclusion of the United Nations Economic and Social
Council defined GM as follows:

Mainstreaming a gender perspective is the process of assessing the implications for
women and men of any planned action, including legislation, policies or programmes,
in all areas and at all levels. It is a strategy for making women’s as well as men’s concerns
and experiences an integral dimension of the design, implementation, monitoring and
evaluation of policies and programmes in all political, economic and societal spheres so
that women andmen benefit equally and inequality is not perpetuated.The ultimate goal
is to achieve gender equality.125

Since the Beijing Conference, GM has been on the agenda of action for both
international and regional institutions. For instance, UNCTAD is mandated by the
2016 Nairobi Maafikiano to ‘continue its efforts in all its work to mainstream cross-
cutting issues of gender equality and the empowerment of women,’126 in recognition
of the fact that ‘gender equality and women’s empowerment are essential to all coun-
tries to attain sustainable and equitable growth and development’.127 While the GM
initiatives, specifically in the field of IIL, still seem to be in a nascent stage, such initia-
tives seem to have taken off well in the field of international trade. A possible reason
why new FTAs are bolder to include trade and gender issues, compared to IIAs, is
because there are more women involved in trade policymaking, the increased number
of women traders, increased awareness about the gender dimension of trade, and advo-
cacy campaigns about the importance of gender equality froma trade anddevelopment

123 Report of Working Group III (Investor-State Dispute Settlement Reform) on the work of its resumed
thirty-eighth session, United Nations Commission on International Trade Law, January 2020,
A/CN.9/1004/Add.1, https://undocs.org/en/A/CN.9/1004/add.1, at 16 (visited 12 July 2020).

124 Report of the Fourth World Conference on Women, Beijing, 4–15 September 1995, A/CONF.
177/20/Rev.1, https://www.un.org/womenwatch/daw/beijing/pdf/Beijing%20full%20report%20E.pdf at
11 (visited 12 July 2020).

125 Gender Mainstreaming, Extract from Report of the Economic and Social Council for 1997, (A/52/3), 18
September 1997 https://www.un.org/womenwatch/daw/csw/GMS.PDF (visited 21 July 2020).

126 UNCTAD,NairobiMaafikiano, https://unctad.org/meetings/en/SessionalDocuments/td519add2_en.pdf
(visited 2 July 2020).

127 Ibid.
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perspective.128 Hence, it would be worthwhile to look at how new-generations FTAs
are mainstreaming gender issues in trade.

A. ‘Trade and gender’ chapters in new-generation FTAs
There are several instances of recent trade agreements becoming increasingly
gender-responsive.129 For instance, the recently amended Canada–Chile FTA and
Canada–Israel FTA include an entire chapter on trade and gender. Even though
the Comprehensive Economic Trade Agreement between Canada and the European-
Union (CETA) signed in 2016 did not originally contain a chapter on trade and gender,
theCETA JointCommittee in 2018 adopted a detailed recommendation aimed atmak-
ingCETAmore gender-responsive.130 These chapters on trade and gender inCanadian
FTAs have four main functions—(i) reaffirming the importance of incorporating a
gender perspective in economic and trade issues; (ii) reaffirming the commitment to
international agreements on gender equality and women’s rights including CEDAW;
(iii) providing a framework of cooperation between the parties to work on gender
and trade issues; and (iv) establishment of a trade and gender committee and other
institutional provisions.131

These chapters in Canadian FTAs as of now are like framework agreements, and
the delineating substantive content is still a work in progress. So far as the investment
obligations contained in the FTAs are concerned, they will have to be consistent and
read in coherence with the obligations in the chapter on trade and gender. Since there
is no such provision concerning inconsistency between the ‘trade and gender’ chapter
and that on investment, it is presumed the contents of this chapter shall inform the
entire FTA including the investment provisions.

Moving ahead, in the following section, we discuss a few tools that can be used for
GM of stand-alone IIAs.

B. Gender impact assessment of IIAs
One of the most important tools for making gender-responsive policies is a
gender-impact assessment (GIA).132 IIAs can bemademore gender-sensitive by using

128 UNCTAD, ‘The New Way of Addressing Gender Equality Issues in Trade Agreements: Is It A True Revolu-
tion?’, 2017, https://unctad.org/system/files/official-document/presspb2017d2_en.pdf (visited 5 Febru-
ary 2020). For more literature on the subject, see, José-Antonio Monteiro, ‘Gender-Related Provisions in
Regional Trade Agreements’, WTO Staff Working Paper ERSD-2018-15, https://www.wto.org/english/
res_e/reser_e/ersd201815_e.pdf (visited 5 February 2020); Amrita Bahri, ‘Women at the Frontline of
COVID-19: Can Gender Mainstreaming in Free Trade Agreements Help?’ 23 Journal of International
Economic Law 563 (2020).

129 This development is in line with the call to make trade and development policies more gender responsive by
the Buenos Aires JointDeclaration onTrade andWomen’s Economic Empowerment, https://www.wto.org/
english/thewto_e/minist_e/mc11_e/genderdeclarationmc11_e.pdf (visited 8 February 2021).

130 Recommendation 002/2018 of 26 September 2018 of the CETA Joint Committee on Trade and Gender,
https://www.international.gc.ca/trade-commerce/trade-agreements-accords-commerciaux/agr-acc/ceta-
aecg/rec-002.aspx?lang=eng (visited 30 August 2020).

131 Trade and Gender in Free Trade Agreements: The Canadian Approach, https://www.international.gc.ca/
trade-commerce/gender_equality-egalite_genres/trade_gender_fta-ale-commerce_genre.aspx?lang=eng
(visited 30 August 2020).

132 Gender Impact Assessment: Gender Mainstreaming Toolkit, https://eige.europa.eu/sites/default/files/
mh0416171enn.pdf (visited 30 August 2020).
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GIAs. A GIA involves two aspects—first examining the existing gender-related posi-
tion and seconddetermining theprojected impact onwomenandmenof anymeasures,
law, or policy.133

However, GIAs can take place in two different forms and stages. The first form
of GIA may take place as a part or component of larger human rights impact assess-
ment (HRIA) to be conducted by states prior to entering into any IIA. In this regard,
it is important to recall the UN Guiding Principles on Human Rights Impact Assess-
ments of Trade and Investment Agreements.134 Even as these principles accord a fair
amount of discretion to states to devise their methods for the conducting of HRIAs,
they recommend making explicit reference to the normative content of human rights
obligations; incorporating human rights indicators into the assessment; and ensuring
that decisions on trade-offs are subject to adequate consultation (through a participa-
tory, inclusive, and transparent process), in accordance with the principles of equality
and non-discrimination.135

The commentary to these guidelines also calls for specific attention to ‘the impact of
trade and investment agreements on gender equality, as required under the [CEDAW]’.136

Thecommentary also emphasizes breakingdown the informationbygender, bydisabil-
ity, by age group, by region, andby ethnicity or onother grounds, basedon a contextual,
country-level appreciation of the most vulnerable groups, so that due attention is paid
to the situation of such groups, particularly women.137 Further, the principles also call
for adopting measures by states either at the domestic level or measures such as flexi-
bilities or exceptions within IIAs themselves, if they conclude based on an HRIA that
there is an incompatibility between the human rights obligations of the state and those
under the IIA, to ensure an adequate level of protection of vulnerable groups including
women.138 The sustainability impact assessments conducted by the EU in respect of its
FTA negotiations provide a good example of using impact assessments prior to inking
a trade or investment agreement in order to mainstream the vulnerable stakeholders
including women.139

The second form of GIA may take place once the IIA has been signed, and an
investor seeks to establish its investment in the host state while seeking protection of
the IIA.While no IIA at present provides specifically for GIA, a template can be found
in theMorocco–Nigeria IIA, which has a specific provision dedicated to impact assess-
ment, requiring both environmental impact assessment and social impact assessment

133 Ibid, at 8.
134 Human Rights Council, ‘Report of the Special Rapporteur on the right to food, Olivier De Schutter’,

Addendum ‘Guiding principles on human rights impact assessments of trade and investment agreements’,
A/HRC/19/59/Add.5, 19 December 2011, https://undocs.org/A/HRC/19/59/Add.5 (visited 30 August
2020).

135 Ibid, para 5.
136 Ibid, para 5.1.
137 Ibid, para 5.3.
138 Ibid.
139 European Commission, ‘Sustainability Impact Assessment’, https://ec.europa.eu/trade/policy/policy-

making/analysis/policy-evaluation/sustainability-impact-assessments/index_en.htm#_SIAs (visited 30
August 2020).
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(SIA).140 It can be argued that a SIA would, and must, involve an assessment from a
gender perspective. We argue that, much like an environmental impact assessment, a
foreign investor before investing in the host state may be required to perform a GIA
independently, or as a specific component of an SIA, either under the laws of the host
or home state whichever is more stringent. Even in the absence of any such law in
the host state or the home state, the GIA may be performed in accordance with any
internationally recognized standard.141

C. Using exceptions and flexibilities in IIAs
While the substantive obligations contained in the IIAs constrain regulatory powers,
host states can use exceptions in IIAs to promote gender-related concerns. Some of
the exceptions already seen, and which should be resorted to by states, appear in the
context of the national treatment andMFN obligations as seen in the Japan–Argentina
IIA or the South Africa–Ethiopia IIA. These exceptions allow the host state to adopt
investment-related measures for social welfare and achieving equality inter alia. The
RTDR142 also underlines the adverse impact of NT obligations, especially for the SME
sector. According to an International FinanceCorporation report, around 9.34million,
one-third of all formal SMEs in over 140 countries are owned by women.143 Yet the
report recognizes several financial and non-financial barriers thatwomen-owned SMEs
face. The role of the state becomes essential in removing these barriers. The RTDR
argues that pitted against foreign investors, these SMEswill be ‘unable to compete with
foreign firms that have far greater capacity, finances, technology and innovation, mar-
kets and production scale…’.144 Therefore, the exceptions to theNTprovisions in IIAs
asdiscussedabovemayplay an important role in securingeconomic rights forwomen in
the host state. Another tool that is somewhat controversial and debated is ‘performance
requirements (PRs).’ Even as the Washington Consensus views PRs as a tool that
should not be used by states, a view that informs the basis for including PRprohibitions
in IIAs, it has been argued that PRs, if implemented in the right manner, tailored to the
specific circumstances of the country and accompanied by sector-specific conditions
may well be a tool to achieve and maximize the economic, social, and environmen-
tal benefits of FDI.145 On the same lines, the independent expert in the RTDR also

140 Morocco–Nigeria IIA, Article 14.
141 Ibid.
142 Muchhala, above n 26.
143 International Finance Corporation, ‘Women-Owned SMEs: A Business Opportunity for Financial

Institutions’, 2014, https://www.ifc.org/wps/wcm/connect/44b004b2-ed46-48fc-8ade-aa0f485069a1/
WomenOwnedSMes+Report-Final.pdf?MOD=AJPERES&CVID=kiiZZDZ (visited 3 February 2021).

144 RTDR, above n 26.
145 Aaron Cosbey and Howard Mann, ‘Bilateral Investment Treaties, Mining and National Champions:

Making It Work’, https://www.iisd.org/sites/default/files/publications/bilateral_investment_treaties_
mining_national_uneca.pdf (visited 25 August 2020); Suzy H. Nikiema, ‘Performance Requirements in
Investment Treaties Best Practices Series’, International Institute for Sustainable Development, Winnipeg,
Manitoba, Canada, December 2014, https://www.iisd.org/sites/default/files/publications/best-practices-
performance-requirements-investment-treaties-en.pdf (visited 25 August 2020).
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suggests PRs as an important policy tool to achieve the goal of securing economic rights
for women, a key component of sustainable development.146

Another important way of realizing GM is the tool of ‘government procurement’.
The gender-responsive investment regime suggested by the Canadian government
advocates for ‘government procurement provisions that allow procuring entities to
consider opportunities for small andminority-owned businesses or under-represented groups,
including women, when procuring goods or services’.147 Such policies at the domestic
level must be complemented by provisions in IIAs that create an exception that allows
for this type of government procurement. For instance, the recent Brazil–India IIA,
based on the 2016 Indian Model IIA, has kept ‘government procurement by a Party’
and ‘subsidies or grants provided by a Party to vulnerable groups in accordance with
its law’148 completely outside the scope of the protection afforded to foreign investors
in the IIA. Similarly, the Japan–Morocco IIA exempts government procurement from
the MFN and NT obligations.

Apart from these tools discussed above, the insertion of the word ‘gender equality’
or ‘rights or interests ofwomen’ in the illustrative list of areaswhereparties reaffirmtheir
right to regulate in the public interest would go a long way in securing policy space for
host states to take gender-responsive measures.

D. Strengthening investor obligations
Several measures and policy recommendations have been made by UNCTAD as well
as the RTDR on how foreign investors can contribute to a more gender-responsive
investment regime. This includes issues areas such as ensuring non-discrimination and
equality in treatment between men and women, incorporating gender concerns into
TNCs’ investment projects and their business models, reporting on gender participa-
tion by TNCs, respect for the equal right in collective bargaining, etc.149 At the same
time, the impact on women of the activities of TNCs in the host state, particularly in
the natural resources sector aswell as in conflict areas, is also amatter of concern.While
these issues can be addressed through municipal or domestic laws in the host state, it
is equally important for states to incorporate these issues as concrete investor obliga-
tions in IIAs. As a matter of investment policymaking, the incorporation of investor
obligations in IIAs is in sync with the business and human rights movement for fixing
corporate responsibility, currently taking shape at the international level.150 Choud-
hury observes that the corporate responsibility to respect human rights has evolved
into, at best, a global norm and, at least, a global expectation as put by the UNOffice of
the High Commissioner for Human Rights.151

New-generation IIAs increasingly contain provisions on Corporate Social Respon-
sibility (CSR) for instance as discussed above in the case of the USMCA. However,

146 RTDR, above n 26; Also see ECOWAS Supplementary Act 2008, Article 25.
147 See, above n 131.
148 India—Brazil IIA, Article 3.6 (d), (e).
149 UNCTAD Report, above n 17.
150 Barnali Chaudhary, ‘Investor Obligations for Human Rights’, ICSID Review—Foreign Investment Law

Journal (2020) doi:10.1093/icsidreview/siaa002.
151 Ibid, at 4.
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most of theseCSR provisions are couched in ‘soft law’ language and exist in the form of
non-binding ‘best endeavour’ clauses.152 Nevertheless, these provisions certainly con-
tribute to shifting the context and perspective in which IIAs are interpreted, i.e. from
a pure investment protection perspective to a human rights–oriented perspective. It
would be beneficial to have ‘gender equality’ and the ‘mitigation of adverse impact on
vulnerable groups including women’ as goals to be pursued by investors as part of their
CSR mandate.

A better approach, as found in the Morocco–Nigeria IIA is to have a provision on
post-investment obligations, which states that investors shall uphold human rights in
the host state; shall act in accordance with core labour standards as required by the
ILO Declaration on Fundamental Principles and Rights of Work, 1998; and shall not
manage or operate the investments in a manner that circumvents international envi-
ronmental, labour, and human rights obligations to which the host state and/or home
state are parties.153 It is submitted that the states should consider including specific
text addressing issues such as ‘gender equality’ and ‘gender-based violence’, as a part of
investor obligation provisions. In addition, states should strive to adopt treaty text that
may support counterclaims against an erring investor in an ISDS dispute.

In addition, IIL can be made more gender-responsive by making ISDS arbitral tri-
bunals gender-diverse. Disputing parties can play amajor role in ensuring gender parity
in arbitral tribunals. One way is to bring requirements of gender diversity into the
framework of IIAs themselves. Another way, as suggested by scholars, is to increase
the size and breadth of the pool of arbitrators and making this known to appointing
authorities.154 This would facilitate a more gendered selection process.155

As the analysis undertaken in theprevious section indicates, historically IILhasbeen
oblivious to gender issues. The inclusion of substantive gender-related provisions may
allow states to reconcile their gender-related goals with investment protection and pro-
motion. Such reconciliation, it is submitted, has two aspects—first is the immediate
consequence for the host state in terms of enhanced regulatory space to take measures
ensuring gender equality, development, etc. The second aspect concerns the larger
debate about the legitimacy of IIL. Gender-responsive substantive provisions in IIAs,
obliging the host state to play an active role in ensuring gender equality inter alia, will
go a long way in debunking claims that IIL does not have an effect on domestic gover-
nance and policymaking in the host state. At this juncture, it is pertinent to note that
the lack of transparency in respect of ISDS-related documents is also a roadblock in
accessing the information related to challenges by foreign investors to governmentmea-
sures that affect women, or which may have gendered implications.156 Therefore, it is

152 Ibid.
153 Morocco–Nigeria IIA, Article 18.
154 Bjorklund et al., above n 5, at 18.
155 Ibid.
156 Mona Pinchis-Paulsen, ‘Transparency as a First Step for Tomorrow’s Investment Treaties’, 9 April

2018, https://www.cigionline.org/articles/transparency-first-step-tomorrows-investment-treaties (visited
25 August 2020).
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not only important to recondition the content of IIAs, but also effectively enhance the
transparency of the ISDS system.157

The potential of IIL to effect changes to the domestic governance of the host state
is debatable. Some empirical studies suggest that IIAs do not affect domestic gover-
nance.158 Can any bilateral treaty bring change to the municipal legal framework for
the reasons other than for which that treaty was signed? Since most IIAs are bilateral,
it is highly unlikely that states would bring costly changes to their domestic laws for
a commitment (such as protection of human rights) to another state that is distant
from the actual purpose (i.e. promotion and protection of investments) of the bilateral
treaty.159 It is conceded that the non-investment commitments may give host states
regulatory space, but those commitments in no way are a force to effect change at the
municipal level. Therefore, the question should be: Can such provisions be incorpo-
rated in IIAs that oblige host states to ensure gender equality norms in the domestic
sphere? The answer is yes! This assessment is corroborated by the recent practice of
states that include gender-related norms in IIAs, signalling a policy shift frompast prac-
tice. This policy shift also refers to the willingness of states to acknowledge women as
stakeholders in economic activities and ensure their greater participation in economic
activities.

E. Is GM enough?
Having outlined some ways to achieve GM of IIL, it is submitted that changes to IIL
can only be fully realized when they are complemented by a flexible but robust munic-
ipal structure that supports gender equality and women’s participation in economic
activities. Scholars have pointed out that translation of commitments into action has
been a major problem of GM.160 A mere gender-neutral legal or regulatory environ-
ment may not be sufficient. Studies show that even a gender-neutral framework may
have gender-differentiated outcomes, which may impede women more than men in
participating in economic activities.161 It has been rightly argued by scholars that GM

157 UnitedNations Convention on Transparency in Treaty-Based Investor–State Arbitration, done at New York,
10 December 2014.

158 Mavluda Sattorova, The Impact of Investment Treaty Law on Host States: Enabling Good Governance? (Oxford:
Hart Publishing, 2018), 20; Jonathan Bonnitcha, ‘The Impact of Investment Treaties on Governance
in Myanmar’, 2020, https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3644056 (visited 20 August
2020); TomGinsburg, ‘International Substitutes forDomestic Institutions: Bilateral InvestmentTreaties and
Governance’, 25 International Review of Law and Economics 107 (2005).

159 We concede that some modern IIAs no longer have protection and promotion of investments as their sole
purpose.These IIAshavediverseobjectives including sustainabledevelopment.However, the empirical study
done by us in Table 3 shows that the IIAs having such diverse objectives are few. In absence of generality on
the nature of IIAs having various purposes, we have relied on old-generation IIAs to point the actual purpose
of the IIAs.

160 Charlesworth and Chinkin, above n 36, at 195–96; Bahri, above n 128, at 577–78.
161 Simavi et al., above n 21, at 8.
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is a process and not the end itself.162 It is a process through which equality and gen-
der justice can be achieved.163 Only GM at the structural or normative level of IIL
might not be enough. Political will to incorporate and implement the gendered poli-
cies/budgeting is crucial for achieving any good. Therefore, we need to have increased
access for women to investment supply chains, increased capacity of women to con-
tribute in the opportunities of foreign investment, detailed gender analysis of targeted
sectors of foreign investments, participation of women in investment policymaking,
regular interventions to helpwomen garner the benefits of foreign investments, female-
friendly foreign investment promotions, mitigating risks from foreign investment faced
bywomen, and collective efforts to promote economic empowerment of women.164 In
the absence of these measures from states, merely placing women in a highly gendered
system will only be a formality.

VI. CONCLUSION
In the introductory part of this paper, we hypothesized that the current regime of IIL
is androcentric and silent on issues concerning women. After carefully examining and
delving upon all the research questions we had in the beginning, we found our hypoth-
esis to be true. Women are considerably under-represented in the top echelons of the
structural framework of IIL. Women-related issues barely find their place in the norms
or policies relating to IIL. International legal instruments do not put any positive or
negative obligations upon states to ensure gender parity in any field of IIL. Overall, the
entire regime of IIL is gender-blind. As Bianchi writes, international law is not only
made of men, it is also made for men.165 We find IIL not to be different.

Positive steps have been taken through inclusive new-generation IIAs, recentmodel
IIAs, and reforms initiatives at some IOs. However, these changes are not only exceed-
ingly scarce but are also at the proposal level, like new model IIAs or ISDS reforms,
whichmeans they are the subject of negotiations and yet to be implemented. Equal rep-
resentation of women at the senior management levels of the structural framework of
IIL, the inclusion of gender-related provisions into treaty norms and policies, increased
participation of women in economic activities in host states, gender diversity while
appointing arbitrators at ISDS proceedings, and, most importantly, obligations on
states to ensure gender parity at municipal levels are some of our recommendations
in this regard.

This study was only a preliminary inquiry. The effort was to highlight one of the
important areas of IIL,which ismostly untouchedby scholars.Wehope thatmorework
will be done on this front to fill this gap.

162 Mariama Williams, ‘Mainstreaming Gender Perspectives into All Policies and Programs in the UN
System’, https://www.awid.org/sites/default/files/atoms/files/spotlight_-_gender_mainstreaming_-_can
_it_work_for_womens_rights.pdf (visited 30 December 2020).

163 Ibid.
164 Inspiration for some of these measures have been taken from ‘Women and Trade: The Role of Trade in

Promoting Gender Equality’, a joint report by the World Bank and the World Trade Organization (WTO),
https://www.wto.org/english/res_e/booksp_e/women_trade_pub2807_e.pdf (visited 8 February 2021);
and Simavi et al., above n 21.

165 Bianchi, above n 1, at 186.
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